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Warts v. Hotman. 


I nave just read with interest a well written article in the March 
number of the Journal, under the heading of “The Obligation of a 
Contract—What is it?” I concur with the writer both as regards the 
error in the decision of this question by the Supreme Court of the 
United States, in the case of Bronson v. Kinzie, and as to the duty of 
the profession by all proper means to call attention to such errors. 
The decision of the Court in this case denies to the Legislature the 
exercise of a power which in my opinion rightfully belongs to it. But 
my object is to call attention to an error in the case of Watkins v. 
Holman, et al., 16 Peters, 25, of a different tendency. In this case 
the Court has, as 1 conceive, extended the power of the Legislature 
to the subversion of one of the most important principles of our Amer- 
ican Constitutions, and placed the existence of the power and jurisdic- 
tion of the Judiciary upon the arbitrary will of the Legislature. 

The Legislature of the State of Alabama passed an act, author- 
izing the administratrix of the late Oliver Holman, resident in the 
city of Boston, Massachusetts, to sell, by Nathaniel Littlefield and 
Gorham Davenport, her attorneysin fact, the real estate of which the 
said Holman died seized, in the city of Mobile, “on such terms and in 
such manner as may be deemed most advantageous to his estate.’ 
The second section authorized the administratrix, by her attorneys, 
to convey the premises to the purchaser; and the third section pro- 
vided, that, before the sale, the attorneys should give bond with suffi- 
cient security for the faithful payment of the money received by them 
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to the administratrix, “ to be appropriated to the payment of the debts 
of the deceased.” Under this act a sale was made, and conveyance 
executed to Brown by Sarah Holman and her attorneys in fact, April 
21th, 1824. In this case, the Circuit Court of the United States for 
the Southern District of Alabama, held this act of the Legislature to 
be unconstitutional and void; and the case was taken by writ of error 
to the Supreme Court of the United States, and this decision was as- 
signed for cause of error. It was contended, among other things, that 
in the passage of this act, the Legislature had assumed the exercise 
of judicial power in violation of the first section of the second article 
of the Constitution of the State of Alabama, which declares that * the 
powers of the government of the State of Alabama shall be divided 
into three distinct departments, and each of them confided to a sepa- 
rate body of magistracy, to wit: those which are legislative, to one; 
those which are executive, to another; and those which are judicial, 
to another.” And the second section declares, that “no person, or col- 
lection of persons, being one of those departments, shall exercise any 
power properly belonging to either of the others, except in the in- 
stances hereinafter expressly directed or permitted.” The Court, after 
noticing the difficulty of distinguishing between legislative and judi- 
cial power in certain cases, proceeds to say: But whatever difficulty 
may arise in certain cases in regard to the exercise of these powers, 
there would seem to be little or none in the case under consideration. 
The character of the act in question is essentially remedial: it con- 
tains no other feature.” And being remedial, it was not judicial; and 
consequently they hold that it was constitutional, With becoming 
deference to the Opinion of the Court, I apprehend that this is the 
introduction of a new and novel power into the science of government 
unknown to any Constitution, either ancient or modern. Remedial 
power, as a substantive branch of govermental power, has no existence. 
It is a modification of power, founded on the subject upon which it 
operates, rather than the nature of the power itself: it applies to all 
the powers of government, whether legislative, judicial, or executive, 
when they are exerted upon the subject of remedies, and consequently 
can furnish no standard by which to determine whether the power 
itself belongs to the one or the other of these classes in any particular 
case. ‘This can only be determined by the nature and quality of the 
power, and not by reference to the character of the subject matter 
upon which it operates, To prescribe a remedy by general laws, is 
clearly legislative; and such laws, in reference to their subject matter, 
are called remedial. ‘To administer the remedy thus prescribed, by 
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applying the laws to particular cases, is obviously judicial; yet it is, in 
respect to the subject matter, remedial. 

Our American Constitutions are founded on the idea that all the 
powers of government are either legislative, executive, or judicial. 
These are the only powers vested by any of them in the government: 
hence, if there are any other powers, not being vested by the Consti- 
tution, they remain with the people. The Constitution of Alabama 
vests none but legislative power in the Legislature. How, then, does 
it happen that they can exercise this new kind of power?’ Why may 
it not be exercised by either of the other departments, as well as the 
Legislature? 

There is in truth no such power. We may with equal propriety 
talk of the criminal, the civil, the penal, the declaratory, or the direc- 
tory powers of governments. In all of these cases, the power itself, 
in its nature and quality, is identically the same: the only difference 
is in the subject matter upon which it is exerted. 

To determine, then, whether the Legislature of Alabama, in the 
passage of the act in question, exercised judicial or legislative power, 
w¢ must lock to its nature, and not its subject matter. If it was pre- 
scribing by general law a remedy, it was legislative; if it was the 
creation and application of a remedy not provided by Jaw, then it was 
a mere act of power not delegated to any or all the departments of 
government. If it was the administration of an existing remedy, then 
it was judicial, and vested exclusively in the judiciary. For what are 
Courts of Justice established, but to punish crimes and administer 
remedies? The whole of their civil jurisdiction consists in adminis- 
tering remedies. What are all the variety of forms of action used in 
Courts of Justice, and the process used to bring parties and witnesses 
into Court, together with all the pleadings of the parties, but the 
means of administering remedies? 

Blackstone lays it down as a “ general and indisputable rule, that 
where there is a legal right, there is also a legal remedy by suit or 
action at law, whenever that right is invaded.” Again, he says: “A 
Court is a place wherein justice is judicially administered;” and he 
says, “ for the more speedy, universal, and impartial administration of 
justice between subject and subject, the law hath appointed a pro- 
digious variety of Courts,” &c. 3 Blackstone, 23-4. 

In Fletcher v. Peck, Chief Justice Marshall says, it is the peculiar 
province of the legislature to prescribe general rules for the govern- 
ment of society: the application of those rules to individuals in soci- 
ety, would seem to be the duty of otherdepartments. 2 Peters’ Cond. 
R. 321. 
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To compare the claims of the parties with the law of the land be- 
fore established, is, says the Supreme Court of New Hampshire, in its 
nature a judicial act, 1 WV. H.R. 204. Again, they say: “It is the 
province of the legislature to prescribe the rule of law; but to apply 
it to particular cases is the business of the Courts of law.” 4N. H. 
R. 572. 

Judge Story lays it down as a fundamental rule, that the powers of 
the judiciary are co-extensive with those of the legislative department. 
It follows that every question arising under the acts of the Legislature, 
capable of being made the subject of judicial controversy, must be 
submitted to judicial cognizance. 3 Story on the Constitution, § 1570-1. 
When the legislature prescribes a remedy, it belongs to the judiciary 
to apply that remedy to the cases of individuals. 

In the case of Prigg v. The Commonwealth of Pennsylvania, the 
Court says: “It is plain, then, that where a claim is made by the 
owner, out of possession, for the delivery of a slave, it must be made, 
if at all,against some other person; and, inasmuch as the right is 
a right of property, capable of being recognized and asserted by 
proceedings before a Court of Justice, between parties adverse to 
each other, it constitutes, in the strictest sense, a controversy between 
the parties and a case arising under the Constitution of the United 
States, within the express delegation of judicial power given by that 
instrament.” 16 Pet. R. 616. 

Upon the death of Oliver Holman, his real estate descended to his 
heirs, subject, however, to the payment of his debts, if, indeed he 
owed any: if he owed none, then it vested immediately and abso- 
lutely in his heirs. Whether he was indebted or not, was a question 
of fact—of judicial, and not of legislative cognizance. The creditor 
could apply to the proper judicial tribunal, and there establish his 
claim against the heir; and then, and not till then, could the land be 
sold constitutionally for its satisfaction. The question is not, whether 
the land is liable to be sold for the payment of the debt, but whether 
the legislature or the judiciary was the proper tribunal to ascertain 
the existence of the debt and decree its payment. 

Speaking of an act of the Illinois Legislature, in all respects similar 
to the Alabama act, the Supreme Court of Illinois says; “If this be 
not the exercise of inquiry into, and determination of facts between 
debtor and creditor, and that too, ex parte and summary in its charac- 
ter, we are ata loss to understand the meaning of terms. Nay, it is 
adjudging and directing the application of one person’s property to 
another, on a claim of indebtedness, without notice to or hearing 
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of the persons whose estate is divested by this act. That the exer- 
cise of such powers is in its nature clearly judicial, we think too ap- 
parent to necd argument to illustrate its truth.” Lane v. Dermon, 3 
Scam. R, 248. 

Judge Hickey, in his very able Opinion in the case of ex parte Bed- 
ford, says: * The legislature have not the power, as is supposed, to 
pass a law for the sale of a man’s property, because he is indebted. 
They have the power to subject the lands of a debtor to sale for the 
satisfaction of the judgments and decrees of the judicial tribunal; 
but they have not the power to direct by statute, that the land or any 
estate of any man shall be sold for the satisfaction of any debt, which 
they may be informed, or believe he owes. The creditor must ap- 
peal to the proper judicial tribunal, and there establish his claim; and, 
after he has obtained a judgment or decree, the law then prescribes 
what estate is liable for the satisfaction of such judgment or decree. 
Whether a man be indebted or not, depends upon his contracts, and 
upon his observance or violation of them, and is a subject of judicial, 
and not of legislative investigation. The parties, debtor and creditor, 
must be before the proper tribunal. There must be, in technical lan- 
guage, the actor, reus et judex. The judgment of the tribunal must 
determine conclusively between the parties, the amount of the debt, 
before there can be a sale for its satisfaction.” Jurist and Law Mag- 
azine for October, 1833, p. 301. 

Authorities to the same purport might be multiplied almost indefi- 
nitely, but it cannot be necessary to extend them. Ifthe error in this 
case was one of an ordinary character and tendency, working nothing 
but individual injustice in the case decided, I should not have ven- 
tured to oppose my opinion to that of a tribunal so justly exalted in 
the public estimation. But when so respectable a Court decides im- 
portant Constitutional principles erroneously, in a point subversive of 
the foundation principle of republican government, it is the duty of 
every individual, however humble, to expose the error. If the prin- 
ciple decided in this case shall be acquiesced in, it is obvious that the 
legislature may at pleasure assume all the power of judicature. Any 
person claiming to have a demand against another, may apply to the 
legislature, and ask for relief or redress; and, as it is a mere matter of 
remedy, the legislature may, as in the Alabama case, make a decree 
in the form of a legislative act, directing a sale of the property of the 
person complained of for the satisfaction of the claim. This I under- 
stand to be the extent of the decision. 


Quincy, Itt. A. W. 
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SUPREME COURT OF THE STATE OF ILLINOIS: DECEMBER TERM, 1846. 
Joun H. Ferevuson v. Jesse Mixes. 


[Rerortep By E, N. Powe t, Peoria, Itt. ] 


Where a party in default for want of a plea, applies to the Court for leave to plead, 
which is granted,—held, that such application is addressed to the sound discretion 
of the Court, and cannot be assigned for error. 


A tract of land was sold for taxes: M became the purchaser, and received the sher- 
iff’s certificate of purchase. H procured the sheriff to make a deed to M, without 
his knowledge or assent, the certificate of purchase not being returned, and then 
obtained a judgment against M, and had the land sold: Held, that this deed was 
void for want of delivery and acceptance by the purchaser, and that the certifi- 
cate of purchase should be returned before the sheriff could make the deed. 

The genetal rule undoubtedly is, that a party will not be allowed to give parol evi- 
dence of the contents of a paper in the possession of his adversary, unless he has 
given him or his counsel reasonable notice to produce it on the trial. The object 
of the notice is, that the party having the custody of the original, may bring it 
with him, and thereby furnish the best evidence of its contents. Ifa party vol- 
untarily exhibits a deed as a part of his evidence, he places the instrument under 
the control of the Court, and a notice is not required. 

A tract of land was sold for taxes on the 29th day of April, 1841, and was bought by 
M. Thetime allowed the owner to redeem, expired in two years after the sale. 
The purchaser was then entitled to have his deed. On the 9th day of June, 1843, 
a judgment was rendered against M, the purchaser; and this tract of land was 
levied upon by virtue of an execution issued upon this judgment, and was sold, 
and deed duly made to the assignee of the purchaser, on the 11th day of Novem- 
ber, 1844. M, the judgment debtor and the purchaser at the tax sale, procured a 
tax deed to be made to him on the 21st June, 1844. Held, that the sale on execu- 
tion, and the deed of the sheriff conveyed the tax title of M, and that the deed 
which he acquired after the sale on execution, related back to the time when he 
might have demanded his deed. 


EJECTMENT. 


Tue facts of the case are fully stated in the Opinion of the Court. 

E. N. Powe t, for the plaintiff. 

At the trial below, there was a number of exceptions taken to the 
opinion and judgment of the Court, which have been assigned for 
error. Subsequent reflection has induced me to believe that some of 
the exceptions taken may not be well founded. I shall therefore 
confine my remarks to the following points, which I deem decisive of 
this case, submitting the other errors assigned without argument. 

I. The Court erred in refusing to give the instruction as asked, and 


in giving it with the qualification as given. 
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In an action of ejectment, brought by the purchaser at a sheriff’s 
sale, against the judgment debtor, or against one in possession under 
him, all that need be shown is the judgment execution and sheriff's 
deed. No title in such case is required to be shown. dams on 
Ejectment, 272, 3 Wash. Cir. C. Rep. 546. And the title in such case 
cannot be questioned by the defendant. 3 Wash, Cir. C. Rep. 546; 
Jackson ve Bush, 10 Johnson, 223; Jackson v. Graham, 3 Caine’s Rep. 
188. 

II. 1. The Court erred in excluding as evidence the tax deed to Mor- 
ton, dated June 21,1844. This deed, although not executed till after 
the rendition of the judgment against Morton, will relate back and 
take effect from the time when the deed might have been demanded; 
and I rely upon the following authorities in support of this position: 
Jackson v. Raymond, 1 Johns. Cases, 85; Jackson v. Bull, ib. 81; Heath 
v. Ross, 12 Johns. Rep. 140; Case v. De Groes, 3 Caine’s Rep. 262; 
Boyd v. Longworth, 11 Ohio Rep. 235; Jackson v. Dickinson, 15 Johns. 
Rep. 309; Jackson v. Ramsey, 3 Cow. 75; Evertson v. Sawyer, 2 Wend. 
507; Klock v. Croukhite, 1 Hill 107; Jackson v. Bard, 4 Johns. Rep. 
234; Screbner'v. Lockwood, 9 Ohio Rep. 184. 

The doctrine of relation is peculiarly applicable in this case. Here 
it is to be applied between parties and privies; and there is no third 
person to be prejudiced thereby. It is for the advancement of a 
right, and in furtherance of justice. 

2. The sale for the nonpayment of taxes, was made on the 29th 
day of April, 1841. The time allowed by law for the owner to re- 
deem, expired on the 29th April, 1843. Morton might have de- 
manded his deed at that time; and this was before the judgment was 
rendered against him in favor of Hill, Now I contend, that when 
the time for redemption had expired, the title became vested in Mor- 
ton by operation of law—the deed of the sheriff only being the mere 
technical consummation or evidence of the grant, and that it matters 
not when this deed is made, as the grant became perfect when the 
time for redemption expired; and that is the time the grant takes 
effect, whether the mere technical evidence of it be made at that 
time, or at any time afterwards. Jackson v. Bull, 1 Johns. Cas. 81. 

III. 1. The Supreme Court of this State, in the case of Hinman 
v. Pope, 1 Gilman, 130, has decided, that in an action of ejectment by 
a purchaser at a tax sale, he must show the judgment precept and 
sheriff’s deed, and places the tax judgment and precept precisely upon 
the same footing as judgments and executions in an action at law. 
The doctrine of relation of tax deeds follows as a matter of conse- 


quence. 
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The same Court, in the case of Bestor v. Powell, et al., 2 Gilman, 
119, has decided, that the successor of a sheriff, who made a sale of 
land for taxes, could make the deed, although the revenue law has 
no provision on the subject, and it places the proceedings under the 
revenue laws, so far as the judgment and its incidents under the gen- 
eral laws relative to other judgments of Courts in this State. From 
these decisions, it would most certainly follow, as a matter of conse- 
quence, that, if the tax judgment and precept in an action of eject- 
ment, must be shown the same as a common judgment and execu- 
tion, and that the successor of the sheriff who sold, may make the 
deed, that the doctrine of the relation of a tax deed, back to the time 
when the redemption expired, is clear and irresistible. 

Cuartes Batiance, for defendant. 

Mr. Justice Treat delivered the Opinion of the Court: 

This was an action of ejectment, commenced in the Peoria Circuit 
Court, by John H. Ferguson against Jesse Miles, to recover the pos- 
session of the south west quarter of section twenty, in township nine, 
north of range eight, east. The plaintiff filed his declaration at the 
October term, 1845, and obtained a rule on the defendant to plead 
within twenty days. At the May term, 1846, and before a judgment 
by default was entered, the Court gave the defendant leave to file the 
plea of not guilty. At the October term, 1846, the cause was sub- 
mitted toa jury for trial. The plaintiff, to sustain the issue on his part, 
read in evidence the record of a judgment rendered in the Peoria Cir- 
cuit Court, on the 9th day of June, 1843, in favor of David B. Hill, 
and against George Morton, for $714.46; also an execution issued 
thereon on the 7th of July, 1843, on which the sheriff of Peoria 
County made return that he sold the premises in question to Hill, 
on the 8ih of August, 1843, for $533.34; also a deed from the sheriff 
to the plaintiff, as the assignee of Hill for the premises, dated the 11th 
of November, 1844; also a lease from Morton to the defendant for 
the premises, bearing date the 11th of January, 1845. He then 
proved by the sheriff that the defendant was in the possession of the 
premises at the time of the service of the declaration, and by another 
witness, an admission of the defendant, that he held the premises as 
the tenant of Morton. He next read in evidence the record of a 
judgment of the Peoria Circuit Court, rendered on the 15th of April, 
1841, in favor of the State of Illinois, against the premises, for the 
amount of the taxes due thereon for the year 1840; also a precept 
issued thereon on the 24th of April, 1841, on which the sheriff re- 
turned that he had made sale of the premises, and referred to the 
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register of sales kept by the Clerk of the County Commissioners’ 
Court for the particulars thereof; also the register of sales, showing 
that the whole of the premises was sold to Morton on the 29th of April, 
1841; also a deed, dated the 11th of May, 1843, from the sheriff to 
Morton for the premises. The plaintiff here rested his case. 

The defendant then proved by the sheriff that the deed of 11th of 
May, 1843, was made at the instance of Hill, and delivered to him 
without the surrender of the certificate of purchase, and that he af- 
terwards received the certificate, and made another deed to Morton. 
He also proved that the premises were vacant at the time of the sale 
to Hill, and the date of the deed to the plaintiff. He further proved 
that Morton had been a non-resident of the State for several years; 
that the agent of Morton purchased the premises at the tax sale, and 
kept the certificate of purchase until the 2lst day of June, 1844, 
when he surrendered it to the sheriff, and received from him a deed of 
that date to Morton for the premises, The defendant then produced 
this deed, and offered to read it in evidence for the purpose of show- 
ing an outstanding title in Morton, to the reading of which the plain- 
tiff objected. The Court thereupon excluded the deed of the llth 
of May, 1843, and the plaintiff excepted. The plaintiff then offered 
to read in evidence the deed exhibited by the defendant, to the read- 
ing of which the defendant objected, because it was in his possession, 
and the plaintiff had given no notice to produce it, and because it 
was executed after the title of Hill accrued, which objection was 
sustained by the Court, and an exception taken by the plaintiff. This 
was all the testimony. The plaintitf then asked the Court to instruct 
the jury, “that, to entitle the plaintiff to recover, he had only to 
show a judgment, execution, and sheriff’s deed for the premises in 
question, and to prove that the defendant was in possession under 
Morton, the judgment debtor, claiming to hold under him as his ten- 
ant.” The Court refused to give the instruction, but instructed the 
jury,“ that it was incumbent on the plaintiff, in addition to showing 
the judgment execution and sheriff’s deed, and the proof of the tenancy 
of the defendant under the judgment debtor, to prove that at the time 
of the sale of the premises in question, Morton was in the actual posses- 
sion of the premises by himself or his tenant, or had title.” The plain- 
tiff excepted to the decision of the Court, in refusing to give instruction 
as called for, and in giving it as qualified. The jury returned a ver- - 
dict of not guilty, and the defendant had judgment thereon. Fergu- 
son prosecutes a writ of error. He insists that the Court erred in 
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permitting the defendant to plead to the declaration after the expira- 
tion of the rule. That decision cannot be revised here. The appli- 
cation for leave to plead was addressed to the sound discretion of the 
Court. A motion of that character rests on the same principle as an 
application to set aside a default, the granting or refusing of which 
this Court has uniformly held cannot be assigned for error. The case 
of Relly v. Inman, 3 Scam. 28, was not intended to establish a differ- 
ent rule. It is contended that the Court improperly excluded the 
deed of the llth of May, 1843. We perceive no error in that de- 
cision. ‘To render a conveyance operative, something more is requi- 
site than the signing and sealing. A delivery to the grantee is essen- 
tial to its validity. ‘The evidence showed that the deed was never 
accepted by Morton, or by any one authorized to act for him; anda 
ratification of the delivery to Hill did not appear from the subsequent 
conduct of Morton. In many cases where the deed is supposed to be 
beneficial to the grantee, the law will, in the absence of proof to the 
contrary, presume his assent to the delivery to a stranger; but such 
a presumption is effectually repelled by the circumstances of this case, 
The evidence of his right to demand a deed remained in the hands of 
his agent, who subsequently surrendered it to the sheriff, and accepted 
a deed of a later date. The deed in question was procured by Hill, 
in his own wrong, and without the assent of Morton, and was invalid 
for the want of delivery. It is also insisted that the Court erred in 
rejecting the deed of the 21st of June, 1844. That decision was er- 
roneous. ‘The deed was the evidence of a consummation of the title 
of Morton, acquired by the purchase at the sale for taxes. The bare 
fact that no notice had been given to Morton, or the defendant to pro- 
duce it, constituted no valid objection. The general rule undoubt- 
edly is, that a party will not be allowed to give parol evidence of the 
contents of a paper in the possession of his adversary, unless he has 
given him or his counsel reasonable notice to produce it on the trial. 
The object of the notice is, that the party having the custody of the 
original, may bring it with him, and thereby furnish the best evidence of 
what it contains. Here the object was fully accomplished without a no- 
tice. The defendant voluntarily exhibited it, here, as a part of his evi- 
dence, and thus placed it under the control of the Court. If the deed 
had not thus been produced, the want of notice would have defeated 
the plaintiffin any attempt to prove its contents by parol. If the deed 
had been registered, he might have introduced a transcript of the 
record, by swearing that the original was out of his custody, and not 
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subject to his control. The further fact, that the deed was executed 
subsequent to the purchase by Hill, furnished no good objection to the 
introduction of the deed. The time allowed the owner to redeem 
the premises from the sale for the taxes, expired before the recovery 
of the judgment against Morton; and Morton thenceforward had the 
right to receive a deed from the sheriff on surrendering the certificate 
of purchase. As between these parties, the legal effect of the deed, 
when executed, was, to vest the title in Morton at the time the deed 
was demandable. The law is well settled, that, for the advancement 
of aright, and the furtherance of justice, and when the rights of 
third persons are not to be injuriously affected, a deed will have rela- 
tion back to, and take effect from the time the grantee was entitled to 
receive it. ‘Thus a deed may relate back to avoid the effect of an 
adverse possession, intermediate the conclusion of the contract of sale, 
and the execution of the deed, (Jackson v. Raymond, 1 Johns. Cases, 
85,) or to render valid an intermediate alienation by the grantee, 
(Jackson v. Bull, 1 Johns. Cases,81,) or to enable the grantee to main- 
tain trespass for an injury to the inheritance after the purchase, but 
before the making of the deed, (Heath v. Ross, 12 Johns. 140,) or to 
pass whatever interest the judgment debtor had at the time of the 
levy of an execution on lands which he had previously purchased at 
asheriff’s sale, and for which he afterwards received a conveyance, 
(Boyd v. Longworth, 11 Ohio Rep. 235.) See also the cases of Case 
v. De Goss, 3 Caine’s Rep. 262; Jackson v. Bard, 4 Johnson, 234; 
Jackson v. Dickinson, 15 Johns. 309; Jackson v. Ramsey, 3 Cow, 75; 
Kvertson v. Lawyer, 2 Wend. 507; Klock v. Cronkhite, 1 Hill, 107. If 
it was necessary, in order to sustain the plaintiff’s title, this case would 
come clearly within the doctrine of relation. At the time of the sale on 
execution, Morton was entitled to a deed for the premises, which 
would vest in him such an interest as could be sold in execution, 
He has no good reason to object to the application of the principle, 
for he was bound to pay the judgment or permit it to be satisfied out 
of his property. The defendant having become the tenant of Mor- 
ton after the deed was executed, succeeded to no greater right than 
Morton had. 

The instruction demanded by the plaintiff asserted a correct legal 
principle, strictly applicable to the facts of the case, and should have 
been given. The law is, that in an action of ejectment, instituted by 
the purchaser at a sheriff’s sale, against the defendant in the execu- 
tion, the defendant cannot controvert the title. The plaintiff is only 
required to produce the, judgment execution and sheriff’s deed. The 
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tenant who goes into possession subsequent to the sale, is placed in no 
better situation. He is estopped from denying the title of his land- 
lord, and consequently the title acquired under the judgment. But if 
the tenant went into possession before the lien accrued, then the plain- 
tiff, to eject him, must show that the tenancy has expired. It is only 
when the action is brought against a stranger, that the plaintiff is 
bound to prove that the judgment debtor had actual possession of the 
premises, or title thereto, at the rendition of the judgment, or the date 
of the levy. 3 

The judgment of the Circuit Court is reversed with costs, and the 
cause remanded for further proceedings. 





ENGLISH COURT OF CHANCERY: DECEMBER 21, 1846. 


JORDAN v. JONES. 
BARON AND FEME—JURISDICTION—CONVEYANCE AND ACKNOWLEDGMENT. 


Where the Court has ordered a conveyance of a mortgaged estate to be executed by 
all necessary parties, and one of those parties is a married woman, the Court has 
no jurisdiction to compel her to execute the conveyance, or to acknowledge it. 


Tue defendant, Mrs. Jones, had, some time previously to her mar- 
riage, advanced some money upon a mortgage in fee of freehold 
hereditaments. She afterwards deposited the mortgage deed and the 
title deeds of the mortgaged hereditaments with the plaintiff, Mr. Jor- 
dan, to secure to him the repayment of a debt due to him from her 
brother. Mr. Jordan filed this bill for a sale or foreclosure, and had 
obtained a decree, which directed that the mortgagee’s interest should 
be sold, and that all proper parties should join in the conveyance. 
The interest of the mortgagee in the mortgaged estate, had been sold 
accordingly, and the purchaser had been let into possession, and a 
deed of conveyance approved by the master; but Mrs. Jones re- 
fused to execute the conveyance. The purchaser obtained an order 
from Vice Chancellor Wicram, that Mrs. Jones should, within four 
days after service of the order, execute a conveyance, and acknowl- 
edge it before a Master in Chancery, or a Commissioner. A motion 
was now made on her behalf, to discharge that order of the Vice 
Chancellor. 
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Mr. Cooper and Mr. Sanpers, in support of the motion. Since the 
passing of the statute 3.4 4 Will. 4 c. 74, the acknowledgment of a deed 
is the only mode by which a married woman can make a valid con- 
veyance of her interest in freehold estate; and the Court will act 
upon the same principle in requiring such a proceeding to be adopted 
as it used to observe with regard to fines, before they were abolished. 
The voluntary consent of a married woman was essential to a fine, 
and is equally necessary in case of the acknowledgment of a deed. 
Ifthe order of the Vice Chancellor is not complied with, the next ap- 
plication will be to commit-Mrs. Jones to prison, under the Contempt 
Act, 1 Will. 4 c. 36, s. 15; and an acknowledgment extorted from her, 
under such circumstances, is not a compliance with the intention of the 
act. The Irish Contempt Act,5 & 6 Will. 4,c. 16, s. 12, rule 12, 
which corresponds with rule 15, of the 15th section of the English Con- 
tempt Act, omits the words “levy a fine or suffera recovery.” Martin 
v. Mitchell, 2 Jack. & Walk. 413; Withers v. Pinchard, cited in Morris 
v. Stevenson, 7 Ves. 476; Stillwell v. Mellersh, 4 M. & Cr. 581, s. c. 
9 Law J. Rep. (n. s.) Chanc. 39; Burke,v. Crosbie, 1 Ball & B. 489; 
Kennedy v. Daly,1 Sch. & Lef. 355; Shelford on Real Property Acts: 
1 Daniel’s Chanc. Pract. 168, 2d edit.; 5 Cruise’s Digest, 178, 179, 4th 
edit. and the cases there cited; 3 Sugden on Vend. & Purch. 231, 11th 
edit. * 

Mr. Girrarp, contra. The Court has already ordered the convey- 
ance to be executed by all necessary parties, and this order merely 
requires it to be done within a certain time. The Court will not ne- 
cessarily commit Mrs. Jones to prison, if she refuses to obey this order: 
that will be for the future consideration of the Court. The cases 
which are referred to, are cases where the husband has attempted to 
alien the real estate which belonged to the wife; and there the Court 
refused to compel her to deprive herself of her own property. In 
Sturgis ve Champneys, 5 Myl. & Cr. 97,3. c. 9 Law J. Rep. (ne s.) 
Chanc. 10, the Court even required a settlement to be made on the 
wife out of her real estate. In this case the Court has made a decree 
under which the estate became the property of another party; and 
the Court will not allow her to defeat the ends of justice by refusing 
to join in the necessary conveyance. 





* Mr. Cooper also mentioned to his Lordship a case of Fozon v. Fozon, in 1836, in 
which he had concurred with the Master of the Rolls, in holding that the Court had 
no jurisdiction to compel a ward of the Court, who had married without having her 
property settled upon her, to execute the settlement which the Court had ordered to 

e made after the marriage. 
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Mr. Cooper, in-reply, insisted, that if Mrs. Jones was a trustee for 
the purchaser, he might obtain a conveyance under the act of the 1 
Will. 4, c. 60, but that the present order could not be supported. 


The Lorp Cuancettor. <A married woman may be willing to do 
an act in order to avoid the consequences of not doing it. Many a 
woman has levied a fine, although she would very willingly have kept 
the estate. The rules as to married women are established for the 
purpose of protecting them against their husbands. It is new law to 
me that the Court has no jurisdiction over, married women to compel 
due compliance with ani order of the Court; and no case has been 
produced in which there is such a decision. I will not, however, de- 
cide the case till I see Foxon v. Foxon. I have no doubt that it is 
very improper conduct in Mrs, Jones to disobey the order of the 
Court. I must assume that the decree and order were made under 
circumstances in which she ought to execute the deed, and that what 
the Court has ordered to be done, ought to be done with her concur- 
rence, and she refuses to do that which is necessary to do justice to the 
parties. I do not say what the consequences are. I shall be very 
much surprized if the Court has no jurisdiction, and if, when the 
Court has directed what ought to be done, it is to be stopped, because 
one of the conveying parties is a married woman. 

Dec. 21. His Lordship stated that he had seen the papers in Foxon 
v. Foxon, and he was of opinion that the Court could not make such 
an order against a married woman, and that the order of Vice Chan- 
cellor Wigram must, therefore, be discharged. 
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May anp Wire v. Burvert. 
ACTION ON THE CASE—MISCHIEVOUS ANIMALS—NEGLIGENCE. 


Whoever keeps a mischievous animal, (either domestic or fere nature,) with knowl- 
edge of its mischievous propensities, is bound to keep it secure at his peril, and 
is prima facie liable to an action on the case, at the suit of any person attacked 
or injured by the animal, without any averment of negligence or default in the 
securing or taking care ofit. The negligence is the keeping such an animal after 


notice. 


Case. The declaration stated, that whereas the defendant, before 
and at the time of the damage and injury thereinafter mentioned to 
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Sophia, the wife of Stephen May, wrongfully and injuriously kept a 
certain monkey, he, the defendant, then well knowing that the said 
monkey was of a mischievous and ferocious nature, and was used and 
accustomed to attack and bite mankind, and that it was dangerous 
and improper to allow the said monkey to be at large and unconfined, 
and which said monkey, whilst the defendant kept the same as afore- 
said, heretofore, and before the commencement of the suit, to wit, &c., 
did attack, bite, wound, lacerate, and injure the said Sophia, then and 
still being the wife of the said Stephen May, whereby the said So- 
phia became and was greatly terrified and alarmed, and became and 
was sick, &c., and so remained and continued for a long time, to wit, 
&c., whereby and in consequence of the alarm and fright occasioned 
by the said monkey so attacking, biting, &c., her as aforesaid, the said 
Sophia has been greatly injured in her health, and has been brought 
and reduced into a highly excitable and nervous state, and has, by 
reason of the premises, been otherwise seriously injured, &c. 

Plea—Not guilty. 

At the trial, before Wicurman, J., at the Middlesex Sittings, after 
Hilary term, 1845, it was proved that a monkey, which was generally 
kept by the defendant in a stable on his premises, had escaped into 
the open fields, and had gone thence to the house of the plaintiff, 
where it assaulted his wife. Evidence was given with a view of show- 
ing that upon a previous occasion, the animal had attacked another 
person, and that this was known to the defendant. The learned Judge 
left it to the jury to say whether the monkey was of a ferocious na- 
ture, and used to bite mankind: if so, whether the defendant knew 
this, and that it was dangerous to let it go at large; directing them 
that, if they answered all these questions in the affirmative, the plain- 
tiffs were entitled to a verdict. The jury found for the plaintiffs— 
damages £50. 

Cocxsurn, in the following term, moved for a rule nisi, to arrest 
the judgment, on the ground of the insufficiency of the declaration, 
in not containing any allegation of negligence on the part of the 
defendant, or that he had suffered the animal to go at large. He 
also moved for a new trial, on the ground of misdirection, contend- 
ing, that as the declaration was not for letting the monkey go at 
large, but simply for keeping a wild animal, it ceased to be the pro- 
perty of the defendant as soon as it had regained its liberty, and, 
consequently, that the learned Judge should have directed the jury 
that the evidence did not bear out the allegation in the declaration 
that the injury was occasioned “ whilst the defendant kept the same.” 








352 May and Wife v. Burdett. 


Per Curram. As to the escape of the monkey, if the defendant 
knew it to be a ferocious animal, he was bound to keep it confined. 
If the declaration be good, the direction of the learned Judge was 
right. The rule, therefore, will only be as to arresting the judgment. 

Warson and Covucn showed cause in Hilary term, 1846. The’ 
declaration is in accordance with all the precedents. Reg. Brev, 
110; Pleader’s Assistant, 105, 117; Lilly’s Entries, 29; Morgan, 443; 
Lib. Plac. 40, pl. 56; Rast. Ent. 558; Went. 437; 2 Chitty on Plead- 
ing, 430. The tort is the knowingly keeping an animal accustomed 
to bite mankind, coupled with the fact of its having bitten the plain- 
tiff, Dyer, 25 b,n.; Smith v. Pelah, 2 Stra. 1264, where Lzz, C. J., 
ruled, that it made no difference in the case of a savage dog, that 
the person bit had trodden on the dog’s toes. The scienter is the 
gist of the action. Buller NV. P.'76, citing Jenkins v. Turner, 1 Ld. 
Raym. 109; Com. Dig. “ Action on the Case, Negligence,” A 5; Crop- 
per v. Matthews, 2 Sid. 127; Michael v. Alestree, 2 Lev. 172, s. c. 1 Vent. 
295, 3 Keble, 650. | 

[Lorp Denman,C. J. The declaration does not aver that the 
animal was left at large.] — 

None of the precedents contain any such averment. 

Parreson, J. There is no direct averment that it was a ferocious 
animal. I had thought the modern precedents better than they ap- 
pear to be.] 

The class of cases analagous to the present is that of persons 
keeping dangerous weapons, (Dizon v. Bell, 5 Mau. & Selw. 198,) in 
which the allegation of the scienter is sufficient. It was suggested, 
in moving for the rule, that non constat but the plaintiff brought the 
mischief on herself; but if that were so, it would be for the defend- 
ant to show it by plea or evidence. Blackman v. Simmons, 3 Car. 
& Pay. 138; Curtis v. Mills, 5 Ibid. 489; Goldthorpe v. Hardman, 13 
Mee. & Wels. 377, sce 14 Law J. Rep. (n. s.) Exch. 61. 

[Parreson, J. It would be consistent with this declaration, that 
the monkey may have been tied up, or that the plaintiff may have 
put her hand into its mouth; but you say that the tying up would 
not destroy the right of action.] 

Whether tied up or not, the party keeping such an animal does it 
at his own risk. In Mason v: Keeling, 1 Ld. Raym. 606, s.c. 12 
Mod. 332, there was no allegation of a scienter. 

[Parreson, J. In Curtis v. Mills, there was a count alleging it 
to be the duty of the defendant to secure the dog, and that he had 
not done so.] 
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That was not necessary. The real question is, what is the tort? 
Thomas v. Morgan, 2 Cr. M. & R. 496, s. c.4 Law J. Rep. (n.s.) Exch. 
362. 

Cocxsurn and Picxerine, contra. The keeping of a wild animal 
is not in itself an act contrary to law. Subject to express excep- 
tions, a man has a right to do what he pleases on his own land. 
Jordan v. Crump, 8 Mee. & Wels. 787, s. c. 10 Law J. Rep. (n. s.) 
Exch. 74. But the argument on the other side must go to the ex- 
tent of saying, that a person who keeps wild animals upon his own 
land, is answerable for all the injury they may do, although he be 
guilty of no negligence, and does not suffer them to be at large, un- 
less he can show that the person receiving an injury from them 
brought it on himself by his own act. Such a declaration as the 
present, containing no allegation of negligence, nor any averment 
that the defendant suffered a wild animal to go at large, has never 
been sustained in any case in which the objection has been pointed 
out. The old precedents, therefore, are not of much authority. 
In Michael v. Alestree, and Mason v. Keeling, negligence was dis- 
tinctly averred. In Smith v. Pelah, the declaration is not given, 
but it appeared that the owner suffered the dog to go about. In 
Jenkins ve Turner, and in Thomas v. Morgan, it is true, the declara- 
tion contained neither of these averments, but the omission was 
not made the ground of objection. And both in Jenkins v. Turner 
and Thomas v. Morgan, the declaration charged the keeping of a 
dog, a domestic animal; and so all the precedents cited for the 
plaintiff, in which negligence is not averred, will be found to relate 
to domestic animals. ‘The distinction is this: that where the injury 
is done by a domestic animal, negligence in the owner will be pre- 
sumed, if it be averred that the animal was of a ferocious nature, 
accustomed to bite mankind, and that the owner knewit. The 
scienter in such case is the gist of the action, and therefore the alle- 
gation of negligence is unnecessary. But in the case of a wild 
animal, there is no necessity to allege the defendant’s knowlege of 
the mischievous qualities of the animal. The gist of the action in 
such case is not the scienter retinuit, but the negligent way in which 
the owner keeps him, or his suffering him to go at large. ; 

[Parreson, J.. The distinction is drawn in The King v. Huggins, 
2 Ld. Raym. 1583, where it is said, that if tame animals, such as 
oxen and horses, break through the tameness of their nature, and do 
injury, an action lies against the owner, if he had notice of the 
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quality of the beast; but in the case of beasts fere nature, which a 
man must always keep up at his peril, an action lies without such 
notice. | 

The same distinction is recognized in Hale’s P. C. 430, where it 
is said: * Though he have no particular notice that he did any such 
thing before, yet if he be a beast that is fere natura, as a lion, &c., 
yea, an ape or monkey; if he get loose, and do harm to any person, 
the owner is liable to an action for the damage; and so I knew it 
adjudged in Andrew Baker’s case, whose child was bit by a monkey, 
that broke his chain, and got loose.” Andrew Baker’s case is cited 
in Keble’s report of Michael v. Alestree; and itis to be presumed that 
the declaration alleged negligence in keeping the monkey, because 
it is stated to have been “ by default of the owner,” and also because 
it was cited in support of the plaintiff’s right to recover in Michael 
v. Alestree,in which, as appears from the report in Levinz, negli- 
gence was averred. And the distinction now insisted, is also ex- 
pressly recognized in the civil law. In Justinian’s Institutes, lib. 4, 
tit. 9, it is said: “ Heec actio (for a penalty against the owner of an 
animal which has occasioned an injury) in iis queecontra naturam 
moventur locem habet. Czterum si genitalis sit feritas cessat ac- 
tio.’ And why? Because it is not in itself a wrongful act to keep 
. a wild animal, unless it be kept negligently, or suffered to escape: | 
“ Denique si ursus fugerit a domino et sic nocuerit, non potest quon- 
dam dominus conveniri, quia desiit dominus esse ubi fera evasit.” 
And so Twisden, J.in Michael v. Alestree, says, “If one hath kept a 
tame fox, which gets loose, and grows wild, he that kept him before 
shall not answer for the damage the fox doth after he hath lost him 
and he hath resumed his wild nature.” It was, therefore, found ne- 
cessary to allege that the monkey was kept by the defendant when 
it attacked the plaintiff; and as it is an animal fere nature, and is 
not alleged to have been reclaimed, or that the defendant was pos- 
sessed of it, this is equivalent to an allegation that it was kept in 
safe custody. ‘The declaration therefore expressly negatives negli- 
gence; it also negatives the suffering of the animal to go at large. 
There is nothing charged but the keeping of a wild animal, and no- 
thing to show that the injury did not happen to the plaintiff entirely 
through her own fault. 

The following authorities were also referred to: Vin. Abr. * Ac- 
tions,” H, (Mischief by Beasts,) Scetchet v. Eltham, Freem. 534; Bayn- 
tine v- Sharp, cited in Jenkins v. Turner, Leame v. Bray, 3 East. 593; 
Brock v. Copeland, 1 Esp. 203; Jones v. Perry, 2 Ibid. 482; Hartley 
v. Harriman, 1 B. & Ald. 620. Cur. ado. vult. 
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Lorp Denman, C. J., (June 2,) delivered the judgment of the Court. 
This was a motion to arrest the judgment in an action on the case 
for keeping a monkey, which the defendant knew to be accustomed 
to bite mankind, and which bit the female plaintiff. The declara- 
tion stated, that the defendant wrongfully kept a monkey, well 
knowing that it was of a mischievous and ferocious nature, and 
used and accustomed to attack and bite mankind, and that it was 
dangerous to allow it to be at large, and that the monkey, whilst 
the defendant kept the same as aforesaid, did attack, bite, and in- 
jure the female plaintiff, whereby, &c. It was objected on the part 
of the defendant, that the declaration was bad for not alleging neg- 
ligence, or some default of the defendant in not properly or securely 
keeping the animal; and it was said, that consistently with this decla- 
ration, the monkey might have been kept with due and proper cav- 
tion, and that the injury might have been entirely occasioned by 
the carelessness and want of caution of the plaintiff herself. A 
great many cases and precedents were cited upon the argument; 
and the conclusion to be drawn from them appears to us to be, that 
the declaration is good upon the face of it, and that whoever keeps 
an animal, accustomed to attack and bite mankind, with knowledge 
that it is so accustomed, is prima facie liable in an action on the 
case, at the suit of any person attacked and injured by the animal, 
without any averment of negligence, or default in the securing or 
taking care of it. The gist of the action is the keeping of the ani- 
mal after knowledge of its mischievous propensities. The precedents, 
both ancient and modern, with scarcely an exception, merely state 
the ferocity of the animal, and the knowledge of the defendant, 
without any allegation of negligence or want of care. A great 
many were referred to upon the argument, commencing with the 
Register, and ending with Thomas v. Morgan, and all in the same 
form, or nearly so. In the Register 110, 111, two precedents of 
writs are given, one for keeping a dog accustomed to bite sheep, 
and the other for keeping a boar accustomed to attack and wound 
other animals. The cause of action as stated in both these prece- 
dents, is the propensity of the animals, the knowledge of the de- 
fendant, and the injury to the plaintiff; but there is no allegation of 
negligence or want of care. 

In the case of Mason v. Keeling, which was much relied upon on 
the part of the defendant, want of due care was alleged, but the 
scienter was omitted; and the question was not, whether the declara- 
tion would be good, without the allegation of want of care, but 
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whether it was good without the allegation of knowledge, which it 
was held that it was not. No case was cited in which it had been 
decided that a declaration stating the ferocity of the animal and the 
knowledge of the defendant, was bad for not averring negligence 
also; but various dicta in the books were cited to show that this is 
an action founded on negligence, and therefore not maintainable un- 
less some negligence or want of care is alleged. In Comyn’s Dig. 
tit. “* Action upon the case for Negligence,” it is said, that “an action 
upon the case lies for a neglect, in taking care of his cattle, dog,” 
&c.; and passages were cited from the older authorities, and also 
from some cases at Nisi Prius, in which expressions were used, 
showing that if persons suffered animals to go at large, knowing 
them to be disposed to do mischief, they were liable in case any 
mischief actually was done; and it was attempted to be inferred 
from this, that the liability only attached in case they were suffered 
to go at large, or to be otherwise ill secured. But the conclusion 
to be drawn from an examination of all the authorities appears to 
us to be this: that a person keeping a mischievous animal, with 
knowledge of its propensities, is bound to keep it secure at his 
peril, and that if it does mischief, negligence is presumed without 
express averment. The precedents as well as the authorities fully 
warrant this conclusion. The negligence is in keeping such an 
animal after notice. The cases of Smith v. Pelah, and a passage in 
Ist Hale’s Pleas of the Crown, 430, put the liability on the true ground. 
It may be, that if the injury was wholly occasioned by the wilful- 
ness of the plaintiff after warning, that may be a ground of defence 
by plea 1 in confession and avoidance; but it is unnecessary to give 
any opinion as to this, for we think that the declaration is good 
upon the face of it, and shows a prima facie liability in the de- 
fendant. 

It was said, indeed, further, on the part of the defendant, that the 
monkey being an animal, fere natura, he would not be answerable 
for injuries committed by it if it escaped and went at large, without 
any default on the part of the defendant during the time it had so 
escaped, because at that time it would not be in his keeping nor 
under his control; but we cannot allow any weight to this objec- 
tion, for, in the first place, there is no statement in the declaration 
that the monkey had escaped; and it is expressly averred, that the 
injury occurred whilst the defendant kept it. We are, besides, of 
opinion, as already stated, that the defendant, if he would keep it, 
was bound to keep it secure at all events. Rule discharged. 
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CERTIFICATE OF ACKNOWLEDGMENT OF DEED BY A FEME COVERT. 


In our last number, in an article upon the certificate of acknowl- 
edgment of a deed by a feme covert, we cited the opinion of the 
Supreme Court of Indiana, that it was not necessary that the officer 
taking the acknowledgment should certify that he had made known to 
the feme covert the contents of the deed; and we gave some extracts 
from an argument of V. Worrmneron, Esq., supporting the same 
view of the statute. 

The subject is one of great interest, and upon which there is a di- 
versity of opinion. The other side of this question was discussed with 
ability by Messrs. Corry & Russex, in a case pending at the last 
Supreme Courtin Bank. The case we believe was decided upon an- 
other point. We propose to make a few extracts from this argument. 

“The first objection to the deed,” say Messrs Corry & Russell, “is, 
that it is not certified that the contents thereof were read or made 
known to the wife. This was necessary: Connell v. Connell, 6 O. 
Rep. 358; Steele v. Thompson, 14 Serg. & R. 84; Naniz v. Bailey, 3 
Dana, 115; Good v. Zercher, 12 O. Rep. 364. 

“¢The substantial requisites by which the interests of married wo- 
men were intended to be protected, should appear on the face of the 
certificate of acknowledgment to have been pursued.’ Per Cur. in 
Evans v. the Commonwealth, 4 Serg. & R. 273; same decision in W at- 
son Ve. Bailey, 1 Binney, 470; Watson v. Mercer, 6 Serg. & R. 50; 
Jourdan v. Jourdan, 9 Serg. & R., 268; Jackson v. Gumaer, 2 Cowen, 
552; Sharp v. Hamilton, '7 Halsted, 109; Heath v. Guardian, 1 Har. 
& J. 580; 1 Har. & J.'751; Hawkins v. Burriss, 1 Har. & J. 513; 
Nantz v. Bailey, 3 Dana, 117; and see the same principle adopted in 
Hayden v. Wascott, 11 Conn. 129. 

“In Evans v. The Commonwealth, 4 Serg. & R. 273, the certificate 
_ was, that the husband and wife ‘acknowledged the above instrument 
of writing to be their act and deed, and desired that it may be recorded 
as such; the said Anne being of full age, and separately and apart 
examined, and the contents thereof made known to her.’ Held in- 
sufficient, because it did not state that she voluntarily consented to the 
execution of it. Per Cur. p. 274. 

“<'T’o presume that every thing was rightly and solemnly transacted 
before the magistrate, would be to dispense with every guard against 
the coercion and improper influence of the husband which the law has 
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interposed for the protection of the wife. Why not as well dispense 
with the separate examination altogether? We know how rapidly 
and with what little consideration of their importance, these matters 
are usually transacted before magistrates. A certificate, well drawn 
by the scrivener, would suggest to the magistrate, who should read it 
before signing, some matters of duty on the occasion, that otherwise 
might escape his attention. Even this isa matter of consequence 
that pleads for retaining a form of certificate, setting forth specially a 
substantial compliance with the requisites of the law.’ 

“In Watson v. Mercer, 6 Serg. & R. 49, a certificate that the wife 
had acknowledged the deed, and desired it to be recorded, she being 
examined apart, was held insufficient. 

“ Per Cur. p.50: ‘In no country, where the blessings of the com- 
mon law are felt and acknowledged, are the interests and estates of 
married women so entirely at the mercy of the husbands as in Penn- 
sylvania. ‘This exposure of those who, from the defenceless state in_ 
which even the common law has placed them, are least able to pro- 
tect themselves, is extenuated by no motive of policy, and is by no 
means creditable to our jurisprudence. The subordinate and depend- 
ent condition of the wife opens to the husband such an unbounded 
field to practise on her natural timidity, or to abuse a confidence never 
sparingly reposed, in return for even occasional and insidious kind- 
ness, that there is nothing, however unreasonable and unjust, to which 
he cannot procure her consent. The policy of the law should be to 
narrow, not to widen, the field of this controlling influence.’ 

“¢In other countries, the wife’s dower, that sacred provision which 
the law makes for her, in return for the personal property which she 
brought her husband, and in recompense of a life-time devoted to him 
and his children, is put beyond the reach of every effort which self- 
ishnéss or profligacy can make to deprive her of it.’ 

«6¢In the country whence we derive our laws, the wife’s land can 
be aliened only with her assent, deliberately expressed on a fair, full, 
and careful separate examination, in a Court of Record: in this, the 
examination is considered a matter of such little importance, that it 
is entrusted to a Justice of the Peace, by whom it is sometimes 
entirely dispensed with in fact, but often slobbered over, even in 
presence of the husband himself. These are considerations which 
induce the mind to pause, before it consents to adopt the rule, that 
the act of the magistrate is to be considered as having been rightly 
done till the contrary appear, and thereby to withdraw the only pro- 
tection, inefficient as it is, which the law interposes in behalf of mar- 
ried women.’ 
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“In Jourdan v. Jourdan, 9 Serg. & R. 273, it was held that ‘ the 
deed of a feme covert is void, if it do not appear from the certificate 
of her acknowledgment, that she was examined separately and apart 
from her husband. Stating that she voluntarily consented thereto, 
will not cure the defect.’ 

“ Per Tilghman, C. J., page 273: ‘As to the acknowledgment of 
deeds by married women, the principle now firmly established is, that 
the requisites of the act of Assembly, by which the mode of convey- 
ance by femes covert is prescribed, must appear to have been substan- 
tially complied with, on the face of the certificate made by the magis- 
trate by whom the acknowledgment was taken.’ 

“It was argued ‘that it substantially appears, the wife was examined 
separately and apart from her husband, because it is certified by the 
magistrate, that she voluntarily consented, which she could not do, 
if her husband were present; because, then, it would be presumed 
that she was under coercion.’ Per Cur. ‘This argument is too re- 
fined. Aseparate examination is essential, and ought sufficiently to 
appear.’ 

“In Jackson v. Gumaer, 2 Cow. 552, the question was, whether the 
words, ‘came J. S. to me known,’ were sufficient without saying ‘ to 
me known to be the person described in, and who executed the said 
mortgage.’ 

“In Sharp v. Hamilton, 7 Halsted, 225, it was held that a certificate 
of acknowledgment, which omits to state that the grantors executed 
the deed voluntarily, and that the acknowledgment of the wife was on 
a private examination, and without any fear, may be good if it con- 
tain words equivalent to those omitted. 

“In Hawkins vy. Burress, 1 Harris & Johnson, 513, it was held, that 
‘the omission of the words‘ i// usage,’ in the certificate of acknowl- 
edgment made by a feme covert grantor invalidates the deed, not- 
withstanding it was stated, that she made the acknowledgment of her 
own free will, and not through any threats of her said husband, or 
fear of his displeasure.’ 

“In Hughes v. McKinsey, 5 Mon. 41, it was held, that a certificate 
was sufficient to pass a right of dower, which only stated, that the 
wife, being examinéd as the law directs, voluntarily relinquished. 

“ But in Wantz v. Bailey, 3 Dana, 117, this is denied to be law, and 
it is held, that the certificate must show a substantial compliance with 
the statute prescribing the mode of making the conveyance. 

“ The old opinion, that the certificate need not state the facts ac- 
knowledged, has been exploded in all the States where it has ever 
been entertained, we believe, without exception. 
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*¢ But it is contended by counsel in other cases, now before the Court, 
that this ancient and exploded opinion should be revived, and it should 
now be held, that it need not appear on the face of the certificate, 
that there was even a separate examination. 

“It is said, that the act does not require the Justice to certify what 
was acknowledged, nor to show whether it was any thing more than 
the ordinary acknowledgment of a man or single woman. 

“It is quite plain, that the act required something more to be cer- 
tified than a common acknowledgment. 

“ According to the argument now adverted to, the following cer- 
tificate would be sufficient: *4. and B., his wife, acknowledged this 
deed.’ Even the words ‘ according to law,’ are not required upon the 
hypothesis in question. But it is to be assumed and taken for granted, 
that the acknowledgment was the extraordinary one required where 
a married woman was a party. 

“ Evenif the statute had not required the Justice to certify the ex- 
amination, the common law would have required proof that the wife 
actually was examined and acknowledged the facts necessary to the 
validity of the deed. 

“ The acknowledgment to be certified, is an acknowledgment made 
privately by the wife to the Justice of the Peace, that the deed was 
signed, sealed and acknowledged before two witnesses, voluntarily, 
&c., and that, being made acquainted with the contents by the Justice, 
she now acknowledges it to be her act and deed. The deed must be 
good in its inception, and voluntarily acknowledged to the witnesses; 
and further, the wife must acknowledge to the Justice upon a private 
examination, that it shall then, after the explanation reccived from 
him, operate as her act and deed. 

“The act, after requiring the acknowledgment before the Justice, 
requires him to ¢ certify the same.’ 

“ What is the acknowledgment to be certified? Is it not the pri- 
vate acknowledgment of facts to the Justice, mentioned in the act? 
It must be stated, that the facts required to be acknowledged to the 
Justice, were so acknowledged, and it must be shown to be a private 
acknowledgment. It is impossible to certify that the acknowledgment 
required by the law was made without stating how it was made, and 
what were the facts acknowledged. 

“It is contended that it was unnecessary for the Justice to certify 
that the contents of the deed were made known to the wife. * What 
is he to certify? The nearest antecedent word is the acknowledg- 
ment: that he is to certify. Itis a straining of the term ‘same’ to 
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make it cover the whole of the previous section, and the whole cere- 
monial of the conference between him and the wife. Ifhe certify that 
she made the proper declaration or acknowledgment, and it appear 
that it was so made separately, the act is in strictness complied with.’ 

“ Why must this latter fact appear?’ Why will not‘ A. and B. ac- 
knowledged this deed’ be sufficient? We are told that the last ante- 
cedent, in the act of 1795, was the word ‘ acknowledgment’—where- 
fore it was only necessary to certify an acknowledgment. The sen- 
tence referred to does not contain the words ‘separate examination.’ 
Why then do the counsel depart from their own rule?—why was it 
necessary to show the character of the acknowledgment? The ob- 
vious answer is, because the acknowledgment required by the act, 
must appear to have been made, and the mere adoption of the word 
‘acknowledgment’ would be insufficient to show this fact. The facts 
necessary to make the deed valid, must be admitted, and such admis- 
sion is to be certified in writing. 

“ The act of 1820, in express terms, requires this to be done: the 
Justice is to certify the separate and voluntary acknowledgment of 
the signing and sealing of a deed, the contents of which were made 
known. An admission by a married woman that she has signed and 
sealed a paper, the contents of which were not made known to her, 
is not the acknowledgment required by law as a condition upon which 
she is enabled to convey. And it is not the acknowledgment to be 
certified. ‘The separate examination might as well be omitted, or 
any of the other conditions imposed by the statute. 

“ Nantz v. Bailey, 3 Dana R. 116, has been referred to ¢ as sustain- 
ing the view that the certificate need not state that the contents were 
made known or explained.’ In that case the Court say, in the passage 
quoted by defendant’s counsel, that the certificate must show ‘that 
the wife had been examined apart from the husband, and voluntarily 
and understandingly acknowledged the deed.’ It must be shown that 
it was understandingly done. We do not say that the words of our 
statute must be copied in the certificate, but that it must appear that 
the wife ‘ voluntarily and understandingly acknowledged the deed.’ 

“Itis urged, that it has been the practice to omit a certificate that 
the married woman knew what she was doing; and this Court is asked 
to overrule all its former decisions for the last twenty years, and that 
although the opinion that a general certificate would suffice, has been 
every where exploded. 

“ For nearly a quarter of a century, every Court in this State has 
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decided that the substantial requisites of the law must appear by the 
certificate to have been complied with, and yet all the rights thus ad- 
judicated upon, are sought to be destroyed by the adoption of a rule 
the very reverse of that which has hitherto been in force. 

“ But, supposing, for the sake of argument, that a certificate thus 
‘acknowledged’ endorsed on the deed would be suflicient, it by no 
means follows, that a certificate professing to show what was done, 
and showing that only half the facts necessary to the validity of the 
deed were acknowledged, would be sufficient. 

“A special certificate stating what was acknowledged, precludes all 
arguments, inferences, or presumptions that other matters were ac- 
knowledged by the wife.” 





SUPREME COURT OF MICHIGAN: JANUARY TERM, 1847. 


Spres v. NEWBERRY. 
[RerorteD By Samven T. Dovenass, OrriciaL Reporrer. | 
BILL OF EXCHANGE—PROTEST—SUFFICIENCY OF NOTICE. 


Notice to the endorser of a foreign bill of exchange, “that the bill has been protested 
for nonpayment, and that the holders look to him for payment thereof,” is a saffi- 
cient notice of dishonor. 


Platt v. Drake, 1 Doug. Mich, R.296, deciding that a like notice of dishonor of a pro- 
missory note was not sufficient, cited, and distinguished from the present case. 


Case certified from the Wayne Circuit Court. This was an ac- 
tion of assumpsit, brought against the defendant as endorser of a 
foreign bill of exchange. Plea, general issue. The notice of dis- 
honor, proved on the trial to have been given to the defendant, 
stated that the “bill had been protested for nonpayment, and that 
the holders look to the drawer and endorser respectively for pay- 
ment thereof.” The Court instructed the jury that this notice was 
insufficient; whereupon the plaintiff submitted to a nonsuit, with 
leave to move to set the same aside. A motion to set aside the 
nonsuit was afterwards made, and the question arising thereon was 
reserved, by the Presiding Judge, for the opinion of this Court. 

J. M. Howarp, for the plaintiff; J. S. Assorr, for the defendant. 
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Mites, J., delivered the Opinion of the Court: 

The rule as to what is requisite to constitute a good notice of dis- 
honor, as laid down by Chitty, and which seems to be the result of 
the adjudged cases, is, that the notice shall inform the party to whom 
it is addressed, either in express terms or by necessary implication, 
or at all events, by reasonable intendment, what the bill or note is 
that has become due, and that it has been duly presented to the 
maker or drawee, and that payment has been refused. Chitty on 
Bills, 466. In Hartley v. Case, 10 Eng. C. § R. 350, the Court say, 
“there is no precise form of words necessary to be used in giving 
notice of dishonor; but the language used must be such as to con- 
vey notice to the party what the bill is, and that payment of it has 
been refused by the acceptor.” ‘This point was again in judgment 
in the celebrated case of Solarte v. Palmer, 8 Bligh, n. s. 874, 42 
Eng. C. & R. 737. In the Exchequer Chamber, Lord Chief Justice 
Denman laid down the rule, that the notice of dishonor “ should at 
least inform the party to whom it was addressed, either in express 
words or by necessary implication, that the bill had been dishonored, 
and that the holder looks to him for payment.” This case went 
finally to the House of Lords, and Parke, J., in delivering the Opin- 
ion of the Judges present, nine in number, omits the latter clause, 
and merely says—*such a notice ought, either in express terms, or 
by necessary implication, to convey full information that the bill 
had been dishonored.” In both these cases the notices were held 
insufficient, they stating, merely, that the Lill was unpaid. 

As the notice in the case at bar does not state in so many words 
that the bill had been presented and dishonored, we are to inquire 
whether, by necessary implication or reasonable intendment, that is 
its effect. And herein we shall receive much assistance from the 
adjudged cases, as to the form of words which has been held sufli- 
cient for that purpose. 

We have seen that notice of nonpayment alone is insufficient, 
and for the reason that such a notice contains nothing to put the 
party receiving it upon inquiry, or upon his guard in procuring in- 
demnity. The bill might remain unpaid by the laches of the holder. 

In Grugeon v. Smith, 6 Ad. & E. 499, 33 Eng. C. & R. 128, it was 
held, that the dishonor of a bill was sufficiently notified by the 
phrase, “the bill is this day returned with charges’”—Lord Denman 
saying, “the effect of this is, that the bill has been dishonored.” 
Littledale, J., concurred; Patteson, J., said—* In Solarte v. Palmer, 
there was no notice of the fact of dishonor; here there is:” and 
Coleridge, J., concurred in this. 
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I am aware that in the case of Boulton v. Welsh, 3 Bing. n. c. 688, 
32 Eng. C. & R. 283, the Common Pleas determined, that a notice 
of dishonor, which stated that the note “ became due yesterday, and 
was returned to me unpaid,” was insuflicient; but the correctness of 
this decision came afterwards to be doubted, and the case was finally 
expressly overruled, in Robson v. Curlewis, 1 Car. & Mar. 378, 41 E. 
C. & R. 209, in which the words “is returned to us unpaid” were 
held sufficient. It appears, from the report of this case, that be- 
fore it was submitted, the case of Hedger v. Stevenson, 2 Mee. & Wels. 
799, (a later case than Boulton v. Welsh,) had been decided; and 
counsel for the plaintiff undertook to distinguish this case from that, 
because the notice in Hedger v. Stevenson, and which was held suffi- 
cient by the Exchequer, was, that the note “ became due yesterday, 
and was returned to me unpaid, and I have to request you will 
please remit the amount thereof with £1 Gs. 6d. noting;” and in- 
sisted that the charge for noting clearly showed that the note had 
become dishonored. But Lord Denman, in delivering the opinion, 
says,“ ] have no doubt this is a sufficient notice;” and Baron Parke 
disclaims the distinction as to the charge for noting. In a note, 
Baron Parke is represented to have said, in Hedger v. Stevenson, that 
the word returned is almost a technical term in matters of this 
nature, and means that a bill has come to maturity, has been pre- 
sented, and has not been paid. 

Numerous other subsequent English cases have been examined, 
none of which, however, at all vary the rule recommended by such 
great authority, so often asserted,and so well established; nor do 
they in the least interfere with the meaning given to the words used 
in the form of notice in the cases already cited. 

These cases show, that while, on the one hand, Courts have 
avoided requiring great strictness and nicety in the form of the 
notice, they have, at all times, insisted upon the use of such lan- 
guage as would clearly and fully express the idea that the bill had, 
upon due presentment, been dishonored. 

Do the words, “ protested for nonpayment,” express this idea? 

A protest is a constituent part of a foreign bill of exchange, indis- 
pensably necessary to be made to entitle the holder to recover the 
amount from the drawer or endorser of the bill, and is by law made 
evidence of presentment and dishonor. The words, protested for 
nonpayment, have, in this way, come to have a technical meaning in 
matters of this nature. In them is included, not only the idea that 
the bill is past due, but that is has been demanded, and, not being 
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paid, is therefore dishonored. They mean that the process necessary 
to dishonor the bill, to wit, demand, refusal of payment, and the draw- 
ing up of a formal protest, has been gone through with. All this is in- 
cluded in and meant by the term protesicd. The meaning of this 
word, as applied to bills of exchange, is well known, well under- 
stood; and,as the main object of the notice is to put the party upon 
inquiry, upon his guard, it seems to me that this is all that is neces- 
sary for that purpose. 

This form of notice has been held sufficient in New Hampshire, 
in case of a foreign bill of exchange. Smith v. Liltle, 10 NM. H. R. 526. 

In New York, both before and since the statute making a nota- 
rial certificate of protest of a promissory note evidence of present- 
ment and nonpayment, and of notice, if stated therein to have been 
given, this form of notice seems to have been used without objec- 
tion; and in one case, (Ontario Bank v. Petrie, 3 Wend. 456,) where 
the notice was in the same form as in the case now under consider- 
ation, though objections were taken to its sufliciency in other re- 
spects, none were made for the reasons now urged here. 

The case of Platt v. Drake, 1 Doug. Mich. R. 296, decided in this 
Court, and referred to by counsel, does not apply here. That was 
an action on a promissory note: the form of the notice was the 
same as here. We can repeat what was then said—that no pro- 
test is necessary, in case of a promissory note, or as evidence of its 
dishonor;” “it is, in such case, an act entirely unnecessary, and 
even nugatory.” 

We conclude, then, by saying, that these words, when applied to 
a promissory note, have no legal signification or meaning: when 
applied to a bill of exchange, they mean all that is claimed for them. 
They mean all that the words, ‘ returned,’ or ‘ returned with charges,’ 
can mean; and though these last words may possibly leave some 
doubt upon the mind as to what is meant, the others cannot leave 
any 

We are therefore of opinion that the motion to set aside the non- 
suit in the Court below, should be granted, and that it should be so 
certified to the Circuit Court for the county of Wayne. 

Ransom, C. J., and Wuirrie and Wine, Justices, concurred. 

Certified accordingly. 


Norr, sy Tue Eprrors. In the preceding number of this J ournal, 
we published selections from the first volume of Douglass’ Michigan 
Reports. The foregoing case, for the manuscript report of which 
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we thank Mr. Douglass, will, we presume, be published in his next 
volume. In the mean time, we avail ourselves of this occasion to 
say, that the first volume, both in matter and manner, is alike honor- 
able to the Court and the Reporter. 

There is, however, one case reported in this volume—Plati v. 
Drake, page 296—which seems to require a word of comment, be- 
cause of its apparent conflict with the case above reported. We 
say apparent, for we are not sure that there is any actual conflict. 
That was the case of a promissory note, and this is the case of a 
foreign bill of exchange; and precisely the same notice which was 
held insufficient in the former, is held sufficient in the latter. Now 
there is no doubt, on the authorities, that a notice of protest of a 
foreign bill of exchange, without any thing more, is, of and in itself, 
equivalent to notice of demand and refusal of payment; because 
here the protest is an official act, made by law indispensable to 
charge the drawer or endorser; and therefore the law presumes 
that the officer has done his duty, by making a proper demand, be- 
fore presenting the bill. But in the case of a promissory note, the 
protest is a gratuitous act; and therefore there is some reason for 
saying that a mere notice of such protest ought not to be held as 
implying a demand and refusal of payment. The only doubt is, 
whether the almost universal custom of protesting notes, by banks, 
ought not to place the protest of a note, placed in a bank, in point 
of notice, upon the same footing as the protest of a bill. We in- 
cline to think it ought, for the plain reason, that all business men 
draw the same inference from a notice of either protest; and if we 
are right in this, then the decision in Platt v. Drake, where the note 
was in a bank, is not founded in reason. But the notice in this case 
was something more than a notice of protest merely: it had in addi- 
tion these words: “and the holders look to you for the payment of the 
same;” and we think that these words, in connexion with a state- 
ment of protest, make the notice abundantly sufficient even for a note. 
As the question is one of great practical importance, we propose 
to refer to a few authorities. 

In Lafayette Bank v. M’ Laughlin, 4 Western Law Journal, '70, where 
the notice merely stated that the note was protested for nonpay- 
ment, it was held sufficient; and no distinction was taken between 
a note and a bill. Judge Coffin, (who, it is proper to say, is not the 
writer of this article,) reviewed the leading authorities, and decided 
as follows: 


“The next objection is to the notice to the defendant, and applies 
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as well to the notice of the dishonor of the draft as of the note. It is 
claimed that the notice is not sufficient, because it does not state that 
the note or draft was presented at the place where payable, and pay- 
ment demanded. 

“It has been uniformly determined, that no particular form of 
words is necessary in the notice; and it has been held, that though 
the notice be irregular, or even vary in some particulars from the 
true state of the facts, yet, if it do not mislead, and be sufficient to 
put the party on inquiry, itis good. 5 Howard (Miss.) 555; 12 Mass. 
6;.1 Pick. 401; 3 Metcf. 498; 2 Hill, 493; 2 Johns. Cases, 337. 

“J think the true rule to be, that the notice ought in express terms, 
or by.necessary implication, to advise the party that the bill or 
note had been dishonored. A notice from a Notary that a bill (de- 
scribing it) had been by him protested for nonpayment, is within 
that rule. 

“In Mills v. United States Bank, 11 Wheat. 431, the language used 
in the notice was, that the note ‘has been protested for nonpayment,’ 
&c. Story, J., says: ‘The last objection to the notice is, that it 
does not state that payment was demanded at the Bank when the 
note became due. It is certainly not necessary that the notice 
should contain such a formal allegation. It is sufficient that it states 
the fact of nonpayment of the note, and that the holder looks to 
the endorser for indemnity.’ 

“In Smith v. Little, 10 NV. H. Rep. 526, which was an action against 
the endorser of a note, the notice to the defendant, after describing 
the note, adds—‘ due this day, the last day of grace,—is protested 
for nonpayment.’ One of the objections to the recovery was, that 
the notice ‘did not state that any demand had been made.’ Parker, 
C.J.: ‘We are of opinion that the notice is sufficiently specific: 
it states that it has been protested for nonpayment, from which the 
defendant must have understood that a demand had been made, so 
far as the holder supposed a demand was necessary, and that the 
note had not been paid.’ 

“ Crocker v. Getchell, 10 Shepley, (22 Maine,) 397, was an action by 
endorsee against endorser of a promissory note. The notice stated 
that the note ‘ became due this day, and is protested for nonpayment.’ 
It was contended that this notice was not sufficient, because it did not 
state that a demand had been made upon the makers; but the Court 
recognized the doctrine of the Supreme Court in Mills v. United 
States Bank, and held the notice in this particular sufficient. 

“Again, it is objected to these notices, that they did not tell the 
defendant in express terms, that the plaintiff looked to him for pay- 
ment. This objection is not without the show of authority. In Tin- 
dal v. Brown, 1 T. R. 67, Butler, J., says, that, to render the endor- 
see liable, you ‘must show that the holder looked to him for pay- 
ment, and gave him notice that he did so;’ and in Solarte v. Palmer, 
7 Bing. 520, s. c. 20, E. C. L. 226, Tindal, C. J., says, ‘that the no- 
tice should at least inform the party to whom it is addressed, either 
in express terms, or by necessary implication, that the bill has been 
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dishonored, and that the holder looks to him for payment of the 
amount.’ 

“In Mills v. United States Bank, Judge Story says, what has already 
been quoted: ‘It is sufficient that it (the notice) states the fact of 
nonpayment, and that the holder looks to the endorser for indem- 
nity;’ and in Shed v. Brett, 1 Pick. 501, C. J. Parker says: *The 
great object of the notice is to put the party affected on his guard; 
and if he is iaformed of the two principal facts, that the note is dis- 
honored, and that the holder looks to him for payment, he may 
easily acquire all other knowledge necessary for his safety.’ 

‘Perhaps there are other cases where similar expressions are to 
be found; and yet J am satisfied that the objection ought not to be 
sustained. Notice of the dishonor of the bill or note is all that is 
required: that will, in the language of C. J. Parker, put the party 
affected on his guard; and it is a sufficient indication that the en- 
dorser will be looked to for indemnity.” 


In Pinckham v. Macy, 9 Metcf. 174, the latest case we have seen, 
where the note was not in a bank, the notice stated that * the note 
remains this day unpaid, and that the holders look to you for pay- 
ment.” ‘This notice was he'd insufficient; but it will be seen, from 
the following quotation, that a mere notice of protest would have 
been sufficient. 


“Snaw, C.J. The question is, whether due notice was given to 
charge the endorser. ‘This subject was so fully discussed in the re- 
cent case of Gilbert v. Dennis, 3 Metcf. 495, that it seems only 
- necessary to inquire whether this case falls within the principles 
laid down in that case. The rule there laid down was, that the no- 
tice must be such as to inform the endorser, either in terms or by 
reasonable implication, that the note was dishonored—that is, that 
it had been presented for payment, and payment refused, or other 
act done, which by law is deemed equivalent. It is not necessary 
to state what has been done; whether an actual demand has been 
made, or that the note lies over at the bank, where, by contract or 
by usage, it was payable, or that the maker has absconded. All this 
is matter of proof afterwards, to show the fact of dishonor. But the 
notice must be such as to assert or imply that the note has been pre- 
sented and payment refused, or otherwise dishonored. It was also 
stated, that a notice simply that the note is unpaid,is sufficient, where, 
from the terms of the note, nonpayment and lapse of time consti- 
tute such dishonor. Sc, when a note is payable at a bank, it is the 
duty of the maker to pay it at.the bank, on the last day of grace. 
Then a notice dated after bank hours, on that day, or the next day, 
simply informing the endorser, who is presumed to know the terms 
and purport of the note, that it is, at that time, unpaid, is notice of 
dishonor. But, in regard toa note payable at a place certain, where 
presentment or inquiry is necessary, in order to make a demand, 
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such a notice, either on or after the day of payment, is not, in terms, 
or by intendment or implication, notice that it has been demanded, 
or that it is dishonored. 

“In the present case, all that was stated in the notice might be 
strictly true, though no presentment and demand had been made, 
and though the maker had not left the island, and no inquiry for 
him had been made. It is, therefore, exactly within the case of 
Gilbert v. Dennis. It was suggested, in the argument, that there is 
a difference, because, in the present case, the notice was given by a 
notary public. Butthis can make no diflerence in principle: and 
we think it would not be expedient for the community that a rule 
of law so universally important should depend on new or slight dis- 
tinctions. A notary public, in such case, is the mere agent of the 
holder. His service is not required, as in the case of a foreign bill 
of exchange, tomakea protest. City Bank-v. Cutter,3 Pick. 414. 

‘A case may happen, where a reference to a protest by a notary 
public, which term implies a demand and refusal, may be important, 
because it intimates, by implication, that the note has been dishon- 
ored: as where the notice of nonpayment is accompanied with no- 
tice that the holder looks to the endorser for payment, with costs, 
or fees, or charges of protest. This may be sutticient to show, by 
reasonable intendment, that it has been protested for nonpayment, 
which is notice of dishonor. But the present notice carries no such 
implication, but is a simple notice of nonpayment, without intima- 
tion of dishonor.” 


But Gilbert v. Dennis,3 Metcf. 445, may perhaps be regarded as 
the leading case upon this subject, because it contains the most 
thorough review of the English and American authorities, which 
we have met with, although it does not appear to have been cited 
in Platt v. Drake. In this case, which was founded on a note net 
in a bank, the notice was, that “the note is due and unpaid, and 
payment is demanded of vou.” This was held insufficient; but 
the Court recognized the distinction between a note payable ina 
bank, and a note in the hands of an individual. Thus Shaw, C. J., 
remarks, page 498: “ But, though no special form of notice is re- 
quisite, still, in some form, the fact to be notified is, that the note is 
dishonored by the default of the promisor; and this may be done 
verbally or in writing, in any language which communicates the in- 
formation to the endorser, in terms or by reasonable implication. 
Indeed, the same formula, in terms, may communicate this informa- 
tion or not, according to circumstances. Suppose a note payable | 
at a bank, in terms, or by the agreement of parties, or tacit agree- 
ment arising from usage or otherwise; it is the duty of the promisor- 
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to pay it at such bank on the last day of grace. The dishonor of 
such note by the promisor consists in the nonpayment at the bank. 
If, then, after the time of payment has elapsed, notice be given to 
the endorser that the note is unpaid, it is notice that it is dishonored.” 

We have not space to pursue the discussion further; but we 
think enough has been said to show, that in Plait v. Drake, the 
Court have decided against the weight of authority, if not of reason. 





SUPREME COURT OF MICHIGAN: JANUARY TERM, 1847. 
Marearer May v. Jonn Rumney AND OTHERS. 


[Rerortep By Samvue. T. Doverass, OrriciaL Reporter. | 


A woman, under the Ordinance of 1787, was entitled to dower in all lands of whieh 
her husband was seized during coverture. 
Possession prior to the assignment of dower is not adverse possession. 


Esecrment for an undivided third part of lot 64, sec. 4, in Detroit, 
claimed by the plaintiff as her dower, as widow of the late James 
May, deceased, to whom she was married September 30, 1794—who 
was seized in fee simple of the premises, March 20, 1807—conveyed 
the same in fee to Daniel McNeil, on the 17th day of June, in the 
same year, (the plaintiff not joining in the deed,) and died January 
19, 1829. The plaintiff’s dower in the premises had never been as- 
signed to her. 

The defendants were tenants in possession under Col. John Gar- 
land, who, deriving his title from James May, through Daniel Mc’Neil, 
was seized in fee simple of all the estate conveyed by the former to 
the latter, by the above mentioned deed of June 17, 1807. 

This action was commenced Feb. 8, 1845. 

H. T. Backus, Avex. Davison and J. A. Van Dye, for plaintiffs; 
H. N. Watxer and 8. T. Dovexass, for defendants. 

Opinion delivered by Wine, J.: 

The provision of the Ordinance of 1787, “ saving in all cases to the 
widow of an intestate, her third part of the real estate for life, and 
one third part of the personal estate,” Art. 1,§2,which remained in 
force over this portion of the North West Territory until the Revised 











Wilson v. Stolley. 371 


Statutes of 1838 took effect, secured to the widow dower in all the 
lands of which her husband was seized at any time during the cover 
ture. 

Ejectment for unassigned dower, brought by the widow against the 
alienee of her deceased husband, is not within the purview of the 
statute of November 5, 1829, (R. S. 1833, p. 408, § 1,) which pro 
vided “ that no writ of right or other real action, no action of eject 
ment, or other possessory action, should thereafter be sued, prosecuted 
or maintained, for the recovery of any lands, tenements, or heredita 
ments, if the cause of action had then accrued, unless the same was 
brought within ten years after the passing of the act, any law, usage, 
or custom to the contrary, notwithstanding.” 

The title to dower is perfected by the death of the husband; but 
the right of entry does not accrue until the dower has been assigned, 
and the statute applies only to bar those whose right of entry is lost 
by laches. 

There must be an adverse possession before the statute can com- 
mence to run; and the possession of the heir, or of the alienee of 
the husband is not adverse, but perfectly consistent with the widow’s 
title to unassigned dower. Judgment for plaintiff. 


Nore sy THE Eprrors. The first point in this case is the same 
which was decided in Betts v. Wise, 11 Ohio Rep. 219. 





CIRCUIT COURT OF UNITED STATES, DISTRICT OF OHIO: APRIL, 1847. 
James G. Witson v. Joun H. Sroniey. 


[From Te Notes or Mr. Justice McLean.] 


Reasonable notice is required to be given to the defendant, of the time and place 
where a motion for an injunction will be made. 


The defendant will be heard in opposition to the motion, and he is permitted to file 
his answer. 


Affidavits will be received in behalf of both parties, especially in patent cases. 


Under the rules of the Court, a bill which requires an answer, must contain inter- 
rogatories. 


Tus was an application for an injunction before Judge McLzan, 
at Chambers. Defendant, before answering, insisted that, under the 
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rules, the bill must contain interrogatories, and must call for an answer 
under oath; and, as this bill did neither, an injunction could not be 
granted, 

Messrs. Texrorp and Norton, for complainant; Messrs. WALKER 
and Fox, for defendant. 

Opinion by Judge McLean: 

As this is an application to enjoin the defendants from an infringe- 
ment of a patent, by the practice in such cases, the defendant will be 
permitted to file his answer; and affidavits in behalf of both parties 
will be examined on the motion for injunction. 

The bill prays for an injunction, and that the defendant may an- 
swer, but it contains no interrogatories; and on this ground it is ob- 
jected that the bill is defective. 

The 5th section of the act of 2d March, 1792, provides that “ a writ 
of injunction shall not be granted in any case, without reasonable 
previous notice to the adverse party, or his attorney, of the time and 
place of moving for the same.” 

This notice was designed to enable the defendant to resist the appli- 
cation for an injunction; and this resistance can be more effectually 
made by permitting the defendant to file his answer. Affidavits are 
heard in behalf of both parties, especially in patent cases. This 
course seems fo come within the spirit of the above section, and it 
enables the Judge to act on the motion with a better knowledge of 
the equitable rights of the parties. 

As no precise rules have been adopted in regard to this procedure, 
except that a reasonable notice shall be given of the time and place 
of the motion, it has been usual to give a reasonable time for the pre- 
paration of the answer and the taking of affidavits. The delay of 
the defendant in preparing his answer in this case, seems not to be un- 
reasonable: and no very strong reason is perceived why the defendant 
should not be permitted to show, as preliminary to a motion for an in- 
junction, that the bill, upon its face, is materially defective. 

The question now made is, whether an original bill for relief, which 
calls upon the defendant to answer, must not contain interrogatories, 
under the rules of practice adopted by the Supreme Court. 

The 41st, 42d, and 43d rules make the interrogatories a part of the 
bill, and prescribe its form; and the 40th rule declares that “a de- 
fendant shall not be bound to answer any statement or charge in the 
bill, unless specially and particularly interrogated thereto; and a de- 
fendant shall not be bound to answer any interrogatory in the bill, 
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except those interrogatories which such defendant is required to an- 
swer’—which must be specified in a note at the foot of the bill, in 
the form stated. 

From this it appears the defendant is not bound to answer the bill, 
unless special interrogatories, of the form required, are contained in it. 

The 18th rule declares, that “it shall be the duty of the defendant, 
unless the time shall be otherwise enlarged, for cause shown, by a 
Judge of the Court, upon motion for that purpose, to file his plea, de- 
murrer, or answer to the bill in the Clerk’s office, on the rule day next 
succeeding that of entering his appearance: in default thereof, the 
plaintiff may, at his election, enter an order (as of course) in the order 
book, that the bill may be taken pro confesso,” &c. 

This rule applies to all bills where an answer is required. Now, if 
the bill contain no interrogatories, and the defendant is not bound to 
answer it, can he be in default for not answering? He can never be 
in default except for neglecting to do that which he was legally bound 
to do; and if he be not in default, no decree pro confesso can be en- 
tered against him. 

This seems to be a reasonable construction of the above rules, and 
it gives to each one of them a proper effect. 

The bill being defective for want of interrogatories, it is unnecessary 
now to consider the other objection, that the bill does not require an 
answer under oath. 





NEW CONSTITUTION OF NEW YORK. 


[In former numbers, (vel iv. pp. 45 and 234,) we presented, without comment, a 
brief synopsis of this remarkable instrument, of which no part is more remarkable 
than that which relates to the judiciary. The March number of that excellent jour- 
nal, the Law Reporter, contains a very able review, from the pen of THEopore Sepe- 
wick, of whose late work on “ The Rule of Damages,’ we have had occasion recently 
to speak in terms of high commendation. From this review we transfer to our pages 
so much as relates to the new judiciary system. We have always been earnest ad- 
vocates of law reform; but the New York experiment goes far beyond any thing we 
had dreamed of. It is in fact a revolution; and not the less so because a bloodless 
one. We hope that the people of that State will never see cause to regret what they 
have done; but we predict that, before many years, another Convention will be 
called, to reform some of the late reforms. There is a deep-seated veneration for an- 
cient landmarks, which can ill brook to see them all swept away at once. Ens.] 


“ We cannot do better here than first to state the evils complained 
of; then give the article on this subject, as adopted; and lastly, call at- 
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tention to the alterations effected. The great evils complained of 
in the former system of the State, were, first, the Court of Errors. Its 
cumbrous character, its political complexion, resulting from its iden- 
tity with the Senate, and the consequent uncertainty of its decisions, 
had made it very unpopular with the great body of the profession. 
The Court of Chancery had become, perhaps, still more disliked, from 
the concentration of power in a single hand, and from the intolerable 
delays to which suitors were subjected. ‘* What matters it,’ is reported 
to have said the Chancellor, ‘ whether this cause be heard this term or 
not?—I cannot look at the papers for two years to come.’ The admis- 
sion was candid, but fatal to the Court. The Supreme Court was dis- 
liked on account of the separation of its Judges into Judges of law 
and Judges of fact, and the evils resulting from the sequestration of 
the higher Judges from juries and witnesses, and the active busi- 
ness of the profession, while the Common Pleas of most of the 
counties had become pretty notorious for incompetency. 'To remedy 
these evils, the Convention adopted the following articles. We omit 
the section on impeachments, which are, as before, attributed to the 
Senate. 


§2. There shall be a Court of Appeals, composed of eight Judges, of whom four 
shall be elected by the electors of the State for eight years,and four selected from the 
class of Justices of the Supreme Court, having the shortest time to serve. Provision 
shall be made by law, for designating one of the number elected, as Chiet Judge, 
and for selecting such Justices of the Supreme Court, from time to time, and for so 
classifying those elected, that one shall be elected every second year. 

§ 3. There shall be a Supreme Court, having general jurisdiction in law and 
equity. ; 

\ 4. The State shall be divided into eight judicial districts, of which the city of 
New York shall be one: the others to be bounded by county lines, and to be 
compact and equal in population as nearly as may be. There shall be four Justices 
of the Supreme Court in each district, and as many more in the district composed of 
the\city of New York, as may from time to time be authorized by law, but not to 
exceed in the whole such number in proportion to its population, as shall be in con- 
formity with the number of such Judges in the residue of the State in proportion to 
its population. They shall be classified so that one of the Justices of each district 
shall go out of office at the end of every two years. After the expiration of their 
terms under such classification, the term of their office shall be eight years. 

§5. The Legislature shall have the same powers to alter and regulate the ju- 
risdiction and proceedings in law and equity, as they have heretofore possessed. 

§ 6. Provision may be made by law for designating, from time to time, one or 
more of the said Justices, who is not a Judge of the Court of Appeals, to preside at 
the general terms of the said Court, to be held in the several districts. Any three 
or more of the said Justices, of whom one of the said Justices so designated shall 
always be one, may hold such general terms. And any one or more of the Justices 
may hold special terms and Cireuit Courts, and any one of them may preside in 
Courts of oyer and terminer in any county. 








New Constitution of New York. 375 


§ 7. The Judges of the Court of Appeals, and Justices of the Supreme Court, 
shall severally receive, at stated times, for their services, a compensation to be es- 
tablished by law, which shall not be increased or diminished during their continu- 
ance in office. 

§ 8. They shall not hold any other office or public trust. All votes for either of 
them, for any elective office, (except that of Justice of the Supreme Court, or Judge 
of the Court of Appeals,) given by the Legislature or the people, shall be void. They 
shall not exercise any power of appointment to public office. Any male citizen, of 
the age of twenty-one years, of good moral character, and who possesses the requi- 
site qualifications of learning and ability, shall be entitled to admission to practise 
in all the Courts of this State. 

§ 9. The classification of the Justices of the Supreme Court, the times and places 
of holding the terms of the Court of Appeals, and of the general and special terms 
of the Supreme Court within the several districts, and the Circuit Courts and Courts 
of oyer and terminer within the several counties, shall be provided for by law. 

$10. The testimony in equity cases shall be taken in like manner as in cases at 
law. 

§11. Justices of the Supreme Court, and Judges of the Court of Appeals, may 
be removed by concurrent resolution of both Houses of the Legislature, if two 
thirds of all the members elected to the Assembly and a majority of all the members 
elected to the Senate concur therein. All judicial officers, except those mentioned 
in this section, and except Justices of the Peace, and Judges and Justices of inferior 
Courts not of record, may be removed by the Senate, on the recommendation of the 
Governor: but no removal shall be made by virtue of this section, unless the cause 
thereof be entered on the journals, nor unless the party complained of shall have 
been served with a copy of the complaint against him, and shall have had an oppor- 
tunity of being heard in his defence. On the question of removal, the ayes and noes 
shall be entered on the journals. 

§ 12. The Judges of the Court of Appeals shall be elected by the electors of the 
State, and the Justices of the Supreme Court by the electors of the several judicial 
districts, at such times as may be prescribed by law. 

$13. In case the office of any Judge of the Court of Appeals, or Justice of the Su- 
preme Court, shall become vacant before the expiration of the regular term for which 
he was elected, the vacancy may be filled by appointment by the Governor, until it iff 

shall be supplied at the next general election of Judges, when it shall be filled by 
election for the residue of the unexpired term. 

§ 14. There shall be elected in each of the counties of this State, except the city 
and county of New York, one County Judge, who shall hold his office for four years. 
He shall hold the County Court, and perform the duties of the office of Surrogate. 
The County Court shall have such jurisdiction in cases arising in Justices’ Courts, 
and in special cases, as the Legislature may prescribe, but shall have no original 
civil jurisdiction, except in such special cases. The County Judge, with two Justices 
of the Peace, to be designated according to law, may hold Courts of sessions with ti 
such criminal jurisdiction as the Legislature shall prescribe, and perform such other 
duties as may be required by law. The County Judge shall receive an annual salary, 
to be fixed by the Board of Supervisors, which shall be neither increased nor dimin- 
ished during his continuance in office. The Justices of the Peace, for services in 
Courts of sessions, shall be paid a per diem allowance out of the County treasury. 

In Counties having a population exceeding forty thousand, the Legislature may pro- i 
vide for the election of a separate officer to perform the duties of the office of Surro- ; 
gate. The Legisiature may confer equity jurisdiction in special cases upon the 








376 New Constitution of New York. 


County Judge. Inferior local Courts, of civil and criminal jurisdiction, may be 
established by the Legislature in cities; and such Courts, except for the cities of New 
York and Buffalo, shall have an uniform organization and jurisdiction in such cities. 

§15. The Legislature may, on application of the Board of Supervisors, provide 
for the: election of local officers, not to exceed two in any County, to discharge the 
duties of County Judge and of Surrogate, in cases of their inability, or of a vacancy, 
and to exercise such other powers in special cases as may be provided by law. 

§ 16. The Legislature may re-organize the judicial districts at the first session after 
tthe return of every enumeration under this Constitution, in the manner provided for 
in the fourth section of this article, and at no other time; and they may, at such ses- 
sion, increase or diminish the number of districts; but such increase or diminution 
shall not be more than one district at any one time.. Each district shall have four 
Justices of the Supreme Court; but no diminution of the districts shall have the effect 
to remove a Judge from office. 

§ 17. The electors of the several towns shall, at their annual town meeting, and 
in such manner as the Legislature may direct, elect Justices of tha Peace, whose 
term of office shall be four years. In case of an election to fill a vacancy occurring 
before the expiration of a full term, they shall hold for the residue of the unexpired 
term. Their number and classification may be regulated by law. Justices of the 
Peace, and Judges or Justices of inferior Courts, not of record, and their Clerks, may 
be removed, (after due notice and an opportunity of being heard in their defence,) 
by such County, City, or State Coutrs as may be prescribed by law, for causes to be 
assigned in the order of removal. 

§ 18. All judicial officers of cities and villages, and all such judicial officers as 
may be created therein by law, shall be elected at such times and in such manner as 
the Legislature may direct. 

§ 19. The Clerks of the several counties of this State shall be Clerks of the Su- 
preme Court, with such powers and duties as shall be prescribed by law. A Clerk 
for the Court of Appeals, to be ex-officio Clerk of the Supreme Court, and to keep 
his office at the seat of government, shall be chosen by the electors of the State: he 
shall hold his office for three years, and his compensation shall be fixed by law, and 
paid out of the public treasury. 

420. No judicial officer, except Justices of the Peace, shall receive to his own 
use any fees or perquisites of office. 


“But little observation is requisite to show us how sweeping are the 
changes effected by this article. In fact, the entire judiciary of the 
State is utterly demolished and reconstructed. Court of Errors, Court 
of Chancery, Supreme Court, Common Pleas, are utterly and entirely 
blotted out, and a new system is formed out of new materials, The 
Justices of the Peace alone are left. We may examine it first in re- 
gard to the organization, and next in regard to the mode of creation 
and tenure of the incumbent. The Court of Errors gives way to the 
Court of Appeals. The Court of Chancery ceases to exist entirely, 
and its powers are given to the Supreme Court. Chancellors, Vice- 
Chancellors, Masters and Examiners, all end their being together. 
The Supreme Court is retained in name, but completely altered in its 
character, divided into eight district Courts, administering the law 
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mainly in their localities, and the old nisi prius system is restored. 
The County Courts are reduced, as far as litigation is concerned, to 
a mere supervision of the Justices’ Courts, and the duties of the Sur- 
rogate are conferred on the County Judge. Fees are abolished, so 
far as they ‘are received to the use of the officers. The tenure is 
equally altered. The term of all the Judges is limited to eight years, 
and they all are made elective. Four of the Judges of the Court of 
Appeals by the State at large—all the thirty-two of the Supreme Court, 
(from whom the remaining four are selected) are chosen by their re- 
spective districts. 
“Such is this system: and it is not difficult, it appears to us, in some 
respects, to form an opinion of it. As regards the Court of Appeals, 
it is an improvement on the old Court of Errors. That was a body 
of thirty-two members, elected for four years, eight going out every 
year—all politicians, elected as such, and elected by districts. The 
present Court of Appeals consists of but eight, half elected by the 
State at large, half by districts, and elected for eight years. It is 
very plain to our minds that this is a clear improvement. We wish 
we could say the same of the Supreme Court and the Court of Chan- 
cery. As to to the first, indeed, it is no Court at all. It is eight dis- 
trict Courts, of which the Judges are elected on the basis of univer- 
sal suffrage, by their respective districts for eight years, As to the 
elective principle, we have no hesitation in saying that we object to 
it entirely as applied to the judiciary. The Judge is not a represen- 
tative officer; he is not a delegate in any sense of the word. In re- 
gard to political questions and political functionaries, the principle of 
election is safe, because every man takes an active interest, feels that bie 
in their determination or operations, his own happiness may be in- | 
volved, and in the clash of selfish refinement and earnest, though nis 
sometimes rude and unenlightened liberty, the best interests of the itt 
greater number generally triumph. But in regard to the judiciary H 
the case is quite different. A very small portion of any popula- 
tion are litigants; a very small portion have any direct interest in the 
creation of Judges; and still fewer are they who will exert them- 
selves for the election of proper, or the defeat of improper candi- 
dates, merely on the ground of public advantage. But if election is 
unwise in itself, how much more so does it become when applied to 
separate localities! What is to secure the judiciary of New York 
from being the mere mouth-piece of the faction, passion, and igno- 
rance of each district? Why will not one be elected this year in 
one district, on the question of rent and anti-rent; another next year, 
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on that of license or no license; another on that of abolition or pro- 
slavery, until the bench is filled by political mountebanks or designing 
demagogues? 

“If the people of the State of New York will bring to the elec- 
tion of Judges their rea] intelligence and honesty—if they wiil dis- 
regard the ties of party, when those ties conflict with the election of 
able and impartial men,—if their stern and sturdy peopxe will turn 
out to defeat the midmight machinations of hungry office-seekers and 
crafty plotters—all may go well. But if not, and if the elections of 
Judges are managed as elections are usually managed in our country, 
by secret caucus and the party drill, we see nothing, under God, which 
is to avert from the State that last and greatest curse—an incompe- 
tent judiciary—Judges too ignorant to see justice, or too corrupt to ad- 
minister it; who would extend their evil influence far beyond the 
sphere of the tribunals, and contaminating the bar by their evil exam- 
ple, would spread the virus into the heart of the community itself, 
Take, for instance, the anti-rent district, where the division between 
whigs and democrats gives the disaffected tenantry a controlling ma- 
jority,—with anti-rent assessors to select the juries,—anti-rent sheriffs 
and clerks so return them, and anti-rent Judges to try the causes,— 
what becomes of the landlord in any case of controversy? A more 
ludicrous specimen of the working of free institutions, working to 
bring about an absolute tyranny, could not well beimagined. Let us 
hope that the magnitude of the evil may suggest a remedy. 

In other respects we take pleasure in saying, that in our judgment 
the new system is an immense improvement on the last. The abo- 
lition of fees closes the door on a host of delays and abuses, and the 
restoration of the old nisi prius system, give, in our opinion, the only 
means of obtaining a complete Judge. As to -the union of law and 
chancery, sound legal minds will greatly differ. Few will fail to regret 
the extinction of the ancient title of Chancellor, and some will be- 
stow a sigh on the Masters—those collaterales, et socii cancellarii. In- 
deed, if the jurisdictions of law and equity are to be kept distinct, 
clearly it is best they should be administered by different function- 
aries. But if we look to the scientific administration of justice, we 
think we can see that the State of New York has an opportunity now 
to place her jurisprudence on a basis of simplicity and order which 
she has never before enjoyed. The twenty-fourth section of the judi- 
ciary article runs as follows: 


§ 24. The Legislature, at its first session after the adoption of this Constitution, 
Shall provide for the appointment of three Commissioners, whose duty it shall be to 
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revise, reform, simplify and abridge the rules and practice, pleadings, forms and pro- 
ceedings of the Courts of record of this State, and to report thereon to the Legisla- 
ture, subject to their adoption and modification from time to time. 


“We see nothing to prevent these Commissioners, by a judicious 
but bold modification of the forms of action, from putting an end at 
once to all distinction between law and equity, where there is now a 
“concurrent jurisdiction; and by a very little (though certainly very 
much considered) legislation, it would be equally practicable to give 
all the equity powers to the common law Courts, and thus put an end 
forever to the discord that prevails in consequence of the existence of 
the separate tribunals. 

“ The Constitution contains the following provision on the great sub- 
ject of codification: ‘The Legislature, at its first session after the 
adoption of this Constitution, shall appoint three Commissioners, whose 
duty it shall be to reduce into a written and systematic code the whole body 
of the law of this State, or so much and such parts thereof as to the 
said Commissioners shall seem practicable and expedient.’ A provision, 
which, if it be wisely carried out, and the task be entrusted to compe- 
tent hands, may be productive of very important results; and which, 
on the other hand, if committed to unwise or insufficient persons, may 
throw the jurisprudence of the State into the most admired disorder. 
In this, indeed, as in many other particulars, the new Constitution de- 
pends so much on the practical sagacity and discretion with which its 
provisions are carried into effect, that it is utterly impossible to pre- 
dict beforehand the effects that it is to produce. 

“Jt may not be amiss here to remark, that.ncither the anti-renters 
nor the abolitionists took much by their motions. The first obtained 
nothing but a barren, and, with due deference, very frivolous, pro- 
hibition of leases of agricultural land for more than twelve years— 
(the landlord who would, with the experience of the Van Rensselaers, 
give one half as long a lease within the anti-rent district, should be 
shut up in the first convenient lunatic asylum,)—and the friends of 
the African race were defeated in their attempt to extend the suffrage 
by avery great majority of the popular voice. 

“Our article has grown to such a length, that we have not time 
to notice several features in the new Constitution well worthy of at- 
tentive consideration.—such as the removal of the incompetency of 
witnesses on the ground of their religious belief; the slight restraint 
on the naturalized vote, by the requisition of a ten days’ citizenship; 
and the proposed tribunals of conciliation. 
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NOTES OF IMPORTANT DECISIONS. 


Davis & Brooks v. The Brig Seneca and others. Circuit Court of the 
the United Staees, for the Eastern District of Pennsylania, April Ses- 
sions, 1829. See 6 Penn. Law Jour. 213. 


SHIPPING—PART OWNERS—ADMIRALTY JURISDICTION. 

1. Where two equal joint owners of a ship, differing as to which of the two was 
entitled to appoint the master, there being no difference between them as to the des- 
tination of the vessel, and one of them insisting to undertake a voyage in person, as 
master, in opposition to the will and equal rights of the other part owner, the latter 
applied by petition, asking either for the sale of the joint property, or that he might 
be permitted to send the vessel to sea under a master of his own appointment: held, 
that a sale of the vessel ought to be decreed. 

2. The jurisdiction of the District Court, under the 9th section of the Judiciary 
act of 1789, embraces all cases of a maritime nature, whether they be particularly of 
admiralty cognizance or not; and such jurisdiction, and the law regulating its exer- 
cise, are to be sought for in the general maritime laws of nations, and are not con- 
fined to that of England, or any other particular maritime nation. 

3. The provisions of the French marine law, which authorize the compulsory sale 
of a vessel, in case of partners disagreeing about the use of her, are part of the gen- 
eral law of admiralty, binding on the Courts of the country. 


Commonwealth v. Dupuy, et al. Supreme Court of Pennsylvania, Nist 
Prius: February 23, 1831—before Mr. Justice Kennepy. Ib, 223. 


DISTURBANCE OF PUBLIC WORSHIP—RIOT—MAINTENANCE. 


1. Where one or more individuals contribute sums of money to employ counsel to 
carry on a criminal prosecution, it is not maintenance in them to do so, nor does the 
fact of their so doing go to impeach their credit; though, if such aid be given through 
malicious motives, and without probable cause, they render themselves liable to an 
action for damages at the suit of the party so prosecuted. 

2. When three or more persons agree to go to a church where divine service is to be 
performed, and to laugh and talk during the performance of the same, in a manner 
which might be excusable in a tavern, and in so doing manifest a determination to 
resist by force any effort that may be made to remove them or prevent their so doing, 
they will be guilty of riot. 

3. It seems that the unnecessary performance of secular labors on Sunday, in such 
a way as to disturb the worship of others, is indictable in Pennnsylvania. 


Commonwealth v. Lovett. Quarter Sessions of Bucks County, Pa.: May, 
1831—before Judge Fox, and the Associate Judges. Ib. 226. 


EAVES-DROPPING—HUSBAND AND WIFE. 
1. Eaves-dropping is an indictable offence in Pennsylvania, though if it should ap- 
pear that the alleged offence was committed by the husband of the prosecutrix, who 
was the subject of it, or by his authority, it would seem that the prosecution does 


not lie. 
2. Eaves-dropping, it seems, consists in privily listening, not in looking or peeping. 
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Middleton v. Rice. Supreme Court of Pennsylvania, at Nisi Prius: 
Feb, 1845—before Judge Kennepy. Ib. 229. 


BEQUEST IN RESTRAINT OF MARRIAGE. 

1, Though a limitation to a widow so long as she remains unmarried, is good, yet, 
if alegacy or bequest of personal property be given to a party for life, with a condi- 
tion subsequent annexed thereto, that if the legatee marries, the legacy is to go over— 
it seems such condition is bad. 

2. Where a testator directed his executors to pay annually two hundred dollars of 
the proceeds of his real estate to his widow, for the support of herself and his chil- 
dren, to be paid monthly, until his youngest son should arrive at the age of twenty- 
one, provided, however, that his wife remained his widow that long, and in case she 
again married, the bequest to cease from the day of her marriage—held, that the be- 
quest over was void. 


Ward v. Mann, et al. Supreme Judicial Court of Massachusetts: Suffolk 
County, March Term, 1846, at Boston—before Judge Dewry. See 
9 Law Rep. 493. 


BANKRUPTCY—JURISDICTION OF STATE COURTS. 

Where a cause of action arises under certain rights acquired by a statute of the 
United States, and where there is not in the Constitution, or the statute itself, a limi- 
tation or restriction, confining the jurisdiction tothe United States Courts, the State 
Courts may take cognizance of the action, if in other respects within their ordinary 
jurisdiction. 

An action may be brought in a State Court, by the assignee of a bankrupt, upon a 
contract or liability of a debtor of the bankrupt, contracted previous to the bank- 


ruptcy. 


In the matter of Joseph W. Kimball, Patrick Murray, and Stone. Su- 
preme Judicial Court, Massachusetts: January 1847, at Boston. Ib. 


500. 
MILITIA—ENLISTMENT—MINORS. 


The volunteers, raised under the act of Congress of May, 1846, providing for the 
raising of military forces for the Mexican war, are not militia, nor a part of the reg- 
ular army, but a distinct species of the military force of the United States, partaking 
somewhat of the character of both. 

The raising of such a volunteer force, by Congress, is constitutional. 

The enlistment of such volunteer force is in the nature of a contract; and the ob- 
ligation of the volunteers to serve depends upon that contract. 

The enlistment of minors in such volunteer companies, without the consent of their 
parents, masters, or guardians, is invalid. 

Whether the appointment of the officers, in a company composing a part of such 
volunteer force by the Governor of the State in which the company is raised, is con- 
stitutional or legal,—quere? But the volunteers are estopped taking advantage of 
the objection on habeas corpus. 

It seems, that under the act of 1846, it is optional with the government to make 
the election, in the outset, that the volunteers shall serve during the war; and if the 
volunteers enlist with notice of such election, they are bound by their assent. 
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Davis v. Young. Circuit Court, Morris County, New Jersey: Novem- 
ber Term, 1846—before Judge Wurrengan. Ib. 512. 


SLANDER—COMMON REPORT. 
In actions of slander, the defendant will be permitted, under the general issue, to 
prove common reports of the guilt of the plaintiff in mitigation of damages. 
Also evidence of the plaintiff's character may be offered on either side to affect 
the amount of damages. 
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Effect of Tears upon a Jury—Tricks of the Profession. If the following story be 
not literally true, we have seen something in Court very much like it. 





I instituted an action for a large amount in the county of - The suit was 
brought upon a plain promissory note, which I was assured was founded upon good 
consideration; and I was curious to know what defence could be set up. I was aware 
that I had to deal with a wily adversary: and when I offered my note in evidence, 
and closed my case, I was more terrified than surprized when I heard him direct the 
sheriff to call Mrs. Jackson. She appeared, and to my surprize I beheld a perfect 
beauty; possessing a sweet countenance, with exquisite form. I saw that my an- 
tagonist had formed the same judgment of human nature that I had, and that he 
was about to make the experiment of washing away the obligation of a note of hand 
by the tears of a female witness. I knew that nothing but a desperate effort could 
save my client, and that her testimony must be excluded before she had time to cry. 

I rose atonce. ‘TI perceive,” said I, addressing the Court, “that this lady bears 
the same name with the defendant: I therefore respectfully request that she be 
placed on the voir dire.” This was done. “Will you be kind enough to say, ma- 
dam, what relation you are to the defendant?” 

“Sir,”’ answered the lady, applying a beautiful embroidered handkerchief to her 
eyes, “I am his injured wife!” 

“ Then, of course, your honor, the lady’s testimony is inadmissible.” 

“O, very well, interrupted my adversary; “you wish to keep the truth from the 
jury, do you! Gentlemen of the jury, you see that technicalities are resorted to, to 
procure a verdict against my client. I hope you will appreciate it, gentlemen.” 

By this time the lady was a beautiful representation of Rachel of old; and one 
glance at the jury was sufficient to convince me that my case was ruined. I turned to 
my client: “You are gone, my friend,” said I. ‘Gone!® said he—“ gone! my 
dear sir! don’t give up my suit so coolly. Ishall be made a beggar, if I lose this 
case; and then what will become of my wife and poor daughters!” 

*O, you have daughters, have you?’ Run and bring them, my dear friend! If 
they mine, we must countermine. Bring them, one all!” 

My client rushed out, and as he lived but next door, he almost iastantly returned, 
with a half dozen as pretty girls as could be found any where. My antagonist’s face 
fell to zero. 
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‘May it please your honor,” I began—*TI desire to offer some rebutting testimony.” 

“Rebuttiag testimony, C——? why your adversary has not been permitted to ex- 
amine his witness. What have you to rebut?” 

“A great deal, your honor. The witness has given some testimony. She called 
herself the “ injured” wife of the defendant. Injured by whom? By myclient. In- 
jured how? By procuring this, the subject matter of the suit, fromhim. Now, sir, 
I wish to swear the afflicted daughters of the plaintiff, against the injured wife of the 
defendant.” 

Here my fair witnesses commenced weeping bitterly, while several of the jury 
looked on with evident commiseration. My triumph was complete: but I deter- 
mined to pay off my legal friend in his own coin. 

“I do not seek, sir,” continued I, “to take up the time of this Court and jury, by 
administering the oath to all these witnesses. J am afraid their heart-rending de- 
scription of this nefarious transaction, (of which, be it remembered, they did not 
know asyllable,) would unman us all; your honor and this intelligent jury would be 
tempted to inflict summary justice upon the base wretch, who, with a heart like Ca. 
ligula, and a spirit like Nero, could attempt to doom to a life of beggary, of shame, 
and perhaps infamy, the offspring of my unhappy—nay, too credulous, too confiding 
client.” 

“Sir, in the spirit of a liberal compromise, I will swear but three of them.” 

Here ensued a burst of anguish from the daughters, and a corresponding and pro- 
longed excitement of the jury. My legal friend soon saw that I had out-generalled 
him, and so he said—“* C——, stop your nonsense, and take your verdict!’ Of course 
I did so; but to show my knowledge of jury nature, I add that as the foreman passed 
me, he said, ‘I rejoice that you have gained your suit; but before you offered to 
swear those witnesses, your case was a very dark one.” 


Divorce—Alimony—Allowance to Wife to enable her to travel for her health. We 
take the following from the New York Tribune, as an instance of the increasing | 
liberality of Courts towards married women. 

Vice Chancellor’s Court—before Vice Chancellor Sanford. Seth S. Lynde v. Ruth 
Innde. This was a petition for alimony. Mrs. L., in her petition, states that the 
complainant filed a bill of divorce against her on the ground of infidelity in relation 
to an individual named; that the complainant had been to Europe; that when he 
came home in July last, said defendant was absent at New Bedford, with one of her 
children, on a visit to her mother; that said complainant came to New Bedford, and 
brought her home to their residence at Pcrt Richmond, Staten Island; that after they 
got here, he drew from his bosom a dagger, with which he inflicted upon her two 
blows or stabs, and that at the second stab the dagger broke, which prevented him 
from repeating the stabs; that he then fell upon the floor, and affected to be insane. 
He was removed by the agency of some charitable persons to a retreat for the insane, 
where he remained some time; that said defendant was wounded so dangerously 
that she could not be removed from the house; but at the end of ten days her mother 
caused her, though still in a precarious state, to be removed to the residence of her 
mother, at New Bedford, where she has been ever since, and only came to New York 
to receive the subpeena and to evade the threat of being advertised as an evasive defen- 
dant; that she is still suffering from the effect of one of the wounds in her left arm, 
&c. She states that the allegationsin the bill charging her with infidelity, are untrue; 
that the individual in regard to whom she is charged, never even made an indelicate or 
improper hint to her; and she believes he never entertained an improper thought in 
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regard to her, as she certainly never did to him: that she brought to the said com- 
plainant, on their marriage, $4,000, and that he is doing a large and profitable busi- 
ness as an importer, and has ample means to maintain her. She asked for alimony 
and the means to defend the suit. She also asked for the means of going to Cuba 
on account of the state of her health. Ordered that the complainant pay the Clerk 
of the Court $400, by way of alimony, to enable the defendant to pass the winter in 


Cuba for her health. 


Maitland v. Irvin—Guardian and Ward—Improper Influence. This case is reported 
in the March number of the Law Journal Reports for this year, and will no doubt 
appear in Bevan’s Reports. An injunction was obtained upon filing the bill, by which 
proceedings at law were stayed, it appearing that the claim originated in obligations 
entered into by a young lady who had attained her majority about eighteen months 
previously, and who was and had been for some time residing’ in the house and under 
the care of her near connexion and late guardian—the obligation being for the ben- 
efit of the guardian and the obligees, who had a common interest with him, the lat- 
ter knowing the relationship in which the lady stood to the guardian, and taking no 
steps to ascertain whether she acted upon her free will and with full knowledge of the 
liability she was incurring After putting in their answer, the defendants moved to 
dissolve the injunction, upon the argument of this motion. Archer v. Hudson, ante 
298, was cited. The motion was overruled by the Vice Chancellor, who concluded 
his opinion by saying, that, ‘having regard to what has been the rule of this Court, 
viz., to view with great jealousy the exercise of any influence by persons standing in 
the situation of near relations, having influence over persons just attaining their age 
of twenty-one years, and having regard to the case as it now stands upon the answer, 
I cannot but think the Court is bound to interfere, to the extent, at least, of contin- 
uing the injunction.” 


Encyclopedia Americana—Supplementary Volume, (14th.) By Henry Vetnaxe. This 
very welcome contribution to the fund of popular information, is from the fertile press 
of Lea & Buancuarp, of Philadelphia. Being, from its nature, a work to be consulted 
rather than read, we have given it such an examination as enables us to say that Mr. 
Vethake has executed his laborious task in a manner worthy of his very high reputa- 
tion for scholarship. It is now some fourteen years since the original work, in thir- 
teen volumes, appeared; and this supplement is a posting up of the great matters 
which have transpired during that period. But why notice such a book ina law 
journal? Because no small part of it has an immediate connexion with jurispru- 
dence. Some of the best law essays we have met with are to be found in the origi- 
nal work, as witness those on “ Civil Law” and “Jury;” and it would be enough to 
recommend the Supplement to the legal profession, if it contained nothing more than 
the biographies of such jurists and scholars as Story, Barbour, Hopkinson, Dupon- 
ceau, and Pickering. 








